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Just Off the Press. A new book on direct-mail 
methods for selling bank services with many sug- 
gested form letters for different occasions. Dis- 
cusses mailing lists, writing copy, mechanical 
details, booklets, folders, etc. An indispensable 
book for every bank advertising department. 
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BANK BOND INVESTMENT — 


AND 


SECONDARY RESERVE 
MANAGEMENT 


By PAUL M. ATKINS 


Ezpert in Security Valuations 
Before the Courts and Board of Tax Appeals 
Special Liquidator of Securities for the 
Comptroller of the Currency, 1932-1987. 





Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 

The Analysis of the Balance 
Sheet Position of a Bank 

The Analysis of the Income 
Position of a Bank 

The Analysis of the Past His- 
tory of a Bank 

The Evaluation of Securities 
—a General Discussion 

The Evaluation of U. S. Gov- 
ernment Securities 

The Evaluation of State and 
Local Government Securi- 
ties 

The Evaluation of Railroad 
Securities 

The Evaluation of Public 
Utility Securities 

The Evaluation of Industrial 
Securities 

Economic, Business and Poli- 
tical Factors 

Sources of Economic, Finan- 
cial and Political Informa- 
tion 

The Primary Reserves of a 
Ban 

Secondary Reserve Policies 
and Programs 

Investment Account Policies 
and Programs 

The Purchase and Sale of 


Securities 





HIS one compact volume contains the 

most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
*“*know your bank.” 
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Secondary Reserves 


and the Investment of 


Wartime Deposits 


By 
FREDERICK W. MARRINER 
Vice-President 
Union Market National Bank, 
Watertown, Mass. 


NE of the outstanding prob- 

lems. of banking these days 
is the maintenance of adequate 
liquidity. Especially important 
is the proper handling of inflated 
deposits resulting from war fi- 
nancing. The author, who has 
had more than fifteen years ex- 
perience as the investment officer 
of a medium sized bank, dis- 
cusses such subjects as: A Study 
of Liabilities as the Basis for In- 
vestment Policy; Application of 
Secondary Reserve Principles to 
Pre-War Deposits; the Effect of 
Government Financing on Com- 
mercial Banking; Economic Fac- 
tors which Influence the Trend 
of Interest Rates; the Value of a 
War Loan Deposit Account. The 
book contains a wealth of prac- 
tical suggestions for the wartime 
investment policy of the smaller 
banks. 
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ts BOOK is a study of account- 
ing and audit control as applied 
to banking. It starts with a typical 
statement of a large bank. This is 


broken down into a more detailed 
list of accounts and each account 
is then traced back to the trans- 
actions which gave rise to it. In 
so doing the accounting procedure 
involved is studied and also the 
audit control factors which may 
be applicable in each case. 

The book is profusely illustrated 
with various forms used for audit 
control. It should be of value 
not only to the student of bank 
accounting but to comptrollers, 
auditors and bank executives in 
general as well as to public account- 


ants and bank examiners. 
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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 
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_Trust Charges Based on Activity 


By A. A. PAYNE 


Executive Vice-President and Trust Officer, Central Trust Company, 
Charleston, West Virginia 


The following article was prepared for the American Bankers 
Association Mid-Winter Trust Conference ‘‘held in print.’’ 


N analogy may possibly illus- 

trate the difficulties to be en- 
countered in changing from a per- 
centage to an activity basis in 
computing compensation for trust 
services. The word “activity” as 
defined by Webster implies 
“change, development, or inter- 
play not involving physical force; 
as, thought activity.” It naturally 
follows that prospects, customers 
and even trust officers all abhor 
changes. Why? Well, it was once 
suggested to a West Virginia cen- 
tenarian that surely he had wit- 
nessed a great many changes dur- 
ing his span of years. The old 
fellow replied, “Yes, and I’ve been 
ag’in every one of them changes.” 
Human: nature is such that new 
ideas tend to create a feeling of 
distrust. 

The officers of Central Trust 
Company of Charleston, West 
Virginia, wére cognizant of public 
reaction to change and, therefore, 
approached the problem with the 
utmost caution. Trust company 


management has for many years 
recognized the inequities of fee 
schedules, as witness the activity 
of the American Bankers Associa- 
tion Committees on Costs and 
Charges since the memory of man 
runneth not to the contrary, pos- 
sibly about 1918. It may be ob- 
served that the only logical ap- 
proach to a revision would be first 
to ascertain the costs of the serv- 
ices rendered. 

A typical trust department may 
be divided into five operating units 
and each rendering services of a 
different type: ieee: < 

(1) Corporate Trust. Gener- 
ally speaking, this operating unit 
is profitable. 

(2) Estate Administration. 
This operation covers the period 
from the appointment of the per- 
sonal representative to the date of 
distribution either to devisees or 
testamentary trustee. Here again 
profits are usually adequate. 

(3) Testamentary Trusts, 
Guardianships, and. Committee- 
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ships. Losses raise their ugly 
heads time and again in these 
operations. 

(4) Living or Voluntary 
Trusts. Failure of executives to 
know their costs coupled with com- 
petition produces red ink in more 
ways than one in many of these 
accounts. 

(5) Personal Agencies or Cus- 
todianships. Services of this 
nature at less than cost or reason- 
able profit will not ordinarily lead 
to profitable business of a more 
permanent nature. 

At this point it is deemed advis- 
able to mention the fact that the 
Central Trust Company renders 
strictly fiduciary services and, 
therefore, cannot rely on a com- 
mercial banking department to 
absorb losses, if any. Standing 
thus alone, and viewing with quiet 
alarm the trend evident since the 
New Deal began to spawn changes 
unmentionable, it seemed advisa- 
ble, to say the least, to ascertain, 
if possible, what the collection of 
a dividend, bond coupon, rent pay- 
ment, etc., each cost. After much 
discussion, our officers reached the 
astounding conclusion that the 
value of trust service in the final 
analysis must be based on the cost 
thereof. The firm of Driscoll, 
Millet Company, analysts in bank 
management, was employed to 
make an analysis of profits, costs, 
and operations for a _ twelve 
months’ period. 

Although the trust company 
had, did in the year analyzed, and 
has since, consistently earned rea- 
sonable net profits over-all, the 


analysis disclosed losses in certain 
operating units. The study de- 
veloped the transaction cost of 
rendering each of 43 separate and 
distinct items of operation. For 
example, under “receipts of prin- 
cipal and income,” the operations 
were divided into 13 types of 
transactions and unit costs were 
ascertained on each. To deter- 
mine whether or not our costs were 
reasonable, the report submitted a 
comparison of the average costs 
developed of comparable depart- 
ments. In determining the aver- 
age, the very high and the very 
low costs were excluded from the 
average, so that the figure given 
represented the median, and thus 
provided a sound comparison. The 
43 items of operation thus com- 
pared disclosed 35 lower and 8 
slightly higher than the average. 

Being thereby reasonably as- 
sured of the fairness of the basis 
of the charge, a representative 
group of accounts of various sizes 
were analyzed. This provided data 
as to the size of an account on 
which a loss could be anticipated 
under existing fee schedules; the 
size of an account on which we 
could possibly break even; and the 
point at which an account com- 
mences to be profitable. By using 
the analysis schedule, which is a 
form covering the 43 different 
items of service and specifying the 
price of each, an estimate of 
charges can be prepared in a few 
minutes to give a new customer a 
fairly accurate idea of what it will 
cost him to establish and maintain 
an account. 
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BANK MELLI IRAN 


(National Bank of Iran) 
Incorporated by Law in 1927 
Holder of Exclusive Right to Issue Notes. 


CAPITAL FULLY PAID UP 
RESERVES 


Rials 300,000,000.— 
Rials 512,000,000.— 


Governor: Mr. ABOL HASSAN EBTEHAJ 


HEAD OFFICE: Tehran, Iran. 


Branches and Agencies throughout Iran; Correspondents all over the world. 


London Correspondents: Bank of England, 
Midland Bank Limited, 
Martins Bank Limited, 
The Chase National Bank of the City of New York. 


New York Correspondents: Federal Reserve ened of New York, 
Irving Trust Compan 
The Chase National Bank of thé City of New York, 
Guaranty Trust Company of New York, 
Bank of the Manhattan Company. 


The bank offers complete banking service for Foreign Exchange transac- 
tions, provides special facilities for Documentary Credits, etc., and with 
its numerous Branches in Iran deals with every description of banking 


business. 
Supervises National Savings. 


Our experience in applying the 
activity computation to various 
types of accounts heretofore clas- 
sified as “losers” for clearness may 


be divided as follows: 
(1) Testamentary Trusts 


These are sometimes referred to 
as “Court Trusts” because .ad- 
ministered under the supervision 
of a court. Analyses are prepared 
and submitted to the Commis- 
sioner of Accounts, the court offi- 
cer, at the time or approximately 
of making an interim settlement. 
As we anticipated, the commis- 
sioners were at first opposed to 
any change from a_ percentage 
basis. However, it is apparent 
that this opposition is gradually 
waning because the beneficiaries 





have always been approached first 
and convinced of the fairness, 
thus avoiding formal objection. In 
other words, our approach has 
been and still is very cautious and 
to convert only those old accounts 
of this nature where all parties in 
interest agree. It would be a mis- 
take to conclude that the forego- 
ing policy, if known to benefici- 
aries, would result in no agree- 
ments, because the analysis clearly 
demonstrates to the reluctant 
beneficiary that the trustee may 
feel justified in converting invest- 
ments to those requiring less 
activity. 


(2) Guardian and Committeships 


The Commissioners of Accounts 
are more cautious in these ac- 
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counts because often there is no 
appearance by any one competent 
to object, and it naturally follows 
that the fiduciary must likewise 
proceed with the utmost care. The 
analysis indicates clearly a profit 
or less, and we have found the 
commissioners very cooperative. 


(3) Living or Voluntary Trusts © 
This may be further subdivided : 
(a) Existing: Our experience 

in such accounts has as a general 

rule been very favorable. After 
carefule explanation, including 
comparison of the old percentage 
basis with the new activity basis 
we have found grantors and bene- 
ficiaries reasonable, particularly 
so when it is pointed out to them in 

a tactful manner that they may 

‘choose between reducing the activ- 
ity or permit the charges on the 
basis of activity. 

(b) Proposed New Trusts: 
Practically the first question 
asked by the customer concerning 
the new account is that of charges. 
The reply is very simple, and in 
working out the answer the cus- 
tomer is given a demonstration 
which tends to impress him with 
the fairness of the charge, because 


the customer specifies the activity 
desired. 


(4) Custodianships or Agencies 
Our experience in these ac- 
counts is gratifying, to say the 
least, and it is felt that business of 
this nature will ultimately trend 
to that of a more permanent nat- 
ure. These customers ordinarily 
are of two classes, i. e., the one 
who retains control and therefore 


is constantly in close touch with 
and directs the activity of the ac- 
count; the other, and fewer in 
number, requiring for one reason 
or another that the agent super- 
vise investments. However, in 
either case, it has been our experi- 
ence that these customers are very 
well satisfied. 

The hypothetical trust account 
analysis shown on pages 281 and 
282 will demonstrate the activity 
usually required. However, the 
rate specified is not based on 
actual costs; therefore, it is not 
submitted for use but only as an 
example. 

The laws of a state may, to the 
extent of court accounts, and in 
some measure influence voluntary 
agreements, limit the feasibility of 
a change to an activity basis. In 
West Virginia the statutes gov- 
erning fiduciary compensation 
are very elastic in that the fees of 
trustees are only limited to what 
is “reasonable” for the services 
rendered. However, it has been, 
and possibly still is, the consensus 
that by reason of several court 
decisions approving 5 per cent as 
a “reasonable” allowance, that 
fiduciaries are limited thereby. 
The limit, in the writers opinion, 
is, if at all, by custom, not by law. 

The recent amendment to the 
New York statute increasing the 
percentage charge will tend to ag- 
gravate the inequities rather than 
solve them. The reason is some- 
what analogous to a commercial 
bank checking amount in that the 
size of the account does not neces- 
sarily mean that it is profitable. 
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CENTRAL TRUST COMPANY TRUST ACCOUNT ANALYSIS 
CHARLESTON, WEST VIRGINIA Fee Summary (Schedule A) 
1. ACCOUNT NAME. ....J0€ Do00........ .eecsssssscssssscseceesesesecsoees Number ........ Oe 
D: "TXPMOT ROCCOMT. SC ULBE UI Bivosssssccssissessosecsse<sascicswsancudeicbiasessacetossd cusosvostscaccsosseiacses 
3. Periop ANALYzED—Beginning................ April ............ Ending....March 31........ 
4. PRESENT FEE BASIS ...0........c0ssssee0es Sy ITN ose sasicnssvnsenssasisccesrsceccercosersee 
Assets Book Value No. of Units Analysis Date 
he FU yok scsi cacassscaokscpbanctdeesstes $ 25,700 3 
FR) oe RC SS Oa $ 27,630 5 Today 
1s, ORERINOR : ciscssvcasccesceorssessess $ 8,300 1 
BTR ae iessksaeacssssisscacseeasensa's 8 
9. Real Estate ...............sssssseees $ 38,000 2 Analyzed by 
10. Miscellaneous .............s0000 $ 
11. Principal Cash. ................4 $ 3870 T 
12. TROIS ics sacdinssvsbisnsieges $100,000 
CHARGES 
13. Activity Charges (see schedule B, page 282) ... +... $ 345.73 
14. Proration of Opening and Closing Charge 
(see schedule below) .........cscscscssssssssesesessscssecesssesesssesesceeeeees $ 7.90 
i. TM II Sichsissniesen ticanscsnsccecenasediconstonnesscosnsnets $ 39.00 
16: Special Service Charges ............scssscsssscsssssesesscssceceecsceesencees $ 
17. ToTaL FEE FOR THE PERIOD ...........c.ccssescsecsscsseecscescees $ 392.63 
ADs ssisissgenssvccvestcaarahatecsstversassseaupncussasasesiieiantagh; tenstaicesadtanwescsiescssbece $ 
19. REMARK.G................ Gross income during period—$4740.00. Trustee’s com- 
pensation is 8.28% of gross income. 
Charge compensation as fOllowS:...........cscssssssssssesssesesssescecssesecssescseecacseecaceceseseseenesers 
Principal account ..........cccscseseseeesseeees $132.07 
Tncome account .......ccesescssesescesereseees 260.56 (5.50% of gross income) 





$392.63 


ANALYSIS OF OPENING AND CLOSING CHARGES 





20. ....3.... Hours Administrative Time to Open.... _ ........ @ 11.24 33.72 
GR. cA I Si vicitnihiticiinninniitinasctnihaiaien . wurnnsiel @ 225 6.75 
22. ....4.... Hours Administrative Time to Close.... ........ @ 11.24 44.96 
Q3. ..19....Assets Delivered ............cccccccccscssscsesscssess — cosseeee @ 1.62 19.44 
24. ....4....Hours Final Accounting ......ccccsesee  ceceeees @ 3.389 138.56 
MAM A AMIN satus os cs vital asaseinvnabatlanes sadassieeseqddasserdeesiedgactivessees $ 118.48 
25. Estimated Life of Account ..........ccsccscscssssescssssescesesessesseessssesessesesceeescecs 15 years 


26. Annual Proration of Charge ....css..:ssssssssssssssssssssssssssesssssessssessessesesssssessees $ 7.90 
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TRUST ACCOUNT ANALYSIS CENTRAL TRUST COMPANY 
ACTIVITY CHARGES (Schedule B) Charleston, West Virginia 
ITEM NUMBER TOTAL 
RECEIPTS OF PRINCIPAL 
RN ND Noi 2s, coscessccpectlgnade, ebeven @ 4.19 wu... 
Oe GO, | a ee 1 @ 2.08 2.08 
IBS RR MOT IIE acon t coef scbs cc caccenonassceuvnvscssooagptavinecosse 1 @ 4.19 4.19 
Bh MIMD MO NOTIN sc chbcsc acces ncestesvessesedesorssdees cases im. 208 .......... 
5. Note or Mortgage Payments ...................:0000 4 @1.10 4.40 
ce RUNNIN 5 65 sia conn icaccssavbasceassepsbvneceansbénencee 2 @061 1.22 
ID aiiinissieiintinnitesnsiicrcsecieesesenisimenntes -setion @ 0.66 _........ 11.89 
RECEIPTS OF INCOME 
cL CEs oe tn 30 @ 0.05 1.50 
ee TE Cn cs 6 @ 041 2.46 
OD Mee BRN NN ook 0 cia scnscoveecsascosecscoenqecoacceceecbes 19 @ 0.46 8.74 
DD. INORG BHGERORE ACRATIEB <.5...0<sacecsicsecosccsscsscseensscesss 4 @ 0.69 2.76 
12. Rental and Royalty Credits «0.0.0.0... 51 @ 0.82 41.82 
Ribs DAMN IMIDE, oa ccvsccckaabeccctecSvvosiessstcsessetenstavasnsotees 4 @ 046 1.84 659.12 
DISBURSEMENTS 
14. Principal Account Disbursements .................. 1 @093 93 
15. Income Account Disbursements ..................00++: 17 @ 0.73 12.41 
16. Real Estate Account Disbursements .............. 23 @ 0.34 782 21.16 
ASSETS ACQUIRED OR DISPOSED OF 
17. Securities Purchased  ..............c.cccccccososssssssesseseee 2 @ 4.57 9.14 
STSCI. 2a, SERN a RNG Ar etreree 0 eer CePA @34.97 ........ 
RD: AOR Mts AED iiss assczessdicssssscssscvecctespeass -stasss @ 225 -........ 
ASSETS DISPOSED OF 4 
(except sales or redemption) ..............ccccce0 seeees et een 9.14 
ASSET HOLDING 
Ba IE RII os hatessisssebicssctcncccosascenssasvsincnses 3 @ 134 4.02 
BP ny MIE CURIIIOD « sc Ssssasicctsacivessssesndessenressenetvssbstess 5 @ 0.59 2.95 
BUNS a cial ia cock. cians zs sehatsustatbcbapoutvcunchooneoiernesd> 1 @ 2.60 2.60 
BA, TIGAEE OE TRAE RUGUIUE osc iisiccpscnss0cs sccccaiessesdboconeses 2 @16.97 33.94 
DE eee RNR RING 555. ccnp cicncssnttcdsesscnzsssacecteses,  osveee @ 0.59 _........ 43.51 
ACCOUNT MAINTENANCE 
9G, DTRORRNLY ROOOIIIR a.svsss...-.s20scccssescersnsssesseoses 1 @24.66 24.66 
DF; FRR TINS DOUG is. coccssnicnscctsecescsecscssossse 1 @ 707 7.07 31.73 
ADMINISTRATIVE 
28. Hours Administrative Time 
[MIRE ITA sn.s cvsacssbbysoecvosvceeplvesiesscveiseseseccesvees 3 @11.24 33.72 
29. Hours Administrative Time 
(ERE RUIES BOIIEAD  sincscoicsessceccosossssocesteceseseaesss- 2 @ 6.36 12.72 
30. Investment Supervision ...............sccsccceescesseseeees 78 @ 0.68 53.04 
31. Real Estate Tax Records Maintained ............ 2 @1.02 2.04 
$2. Hours Other Tax Service ............:.csssssssssssssees 2%, @ 2.58 6.45 
BS. TPANOS ON TIOE scsaaseckcsikedsscsrss encore sensvinssocssase 2 @0.89 1.78 
34. Real Estate Repair Jobs Supervised .............. 17 @ 2.99 50.83 
35. Hours Statement Service ..............csccsseceeeseeeeeees 4 @ 215 8.69 
36. Hours Accounting Service .........ccccccsssseeeee  seeeee @ $30 ......... 169.18 


$7. me L! Saduehe - — aceepuss 345.75 
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It has been definitely determined 
that very active checking ac- 
counts, when analyzed, are actual- 
ly losers. 

Small trust accounts are profit- 
able if the activity is low, and 
large ones contrary if the activity 
is high. There is no rhyme or rea- 
son for one account to offset the 
loss on one or more other ac- 
counts. Only by analyzing the 
activity on an account is it pos- 
sible to tell whether or not it is 
profitable. The fairness to all 
parties concerned seems so clear 
and the danger to all not knowing 
so apparent, in view of the trend 
towards smaller and smaller ac- 
counts as a result of the “redis- 
tribution of wealth?’ (meaning 
poverty) now in progress, that an 
explanation would seem hardly 
justified. 

It may be of interest to note, 
however, that activity charges 
average substantially more than 
the old fees computed at five per 
cent of income on diversified ac- 
counts up to $150,000 principal. 
By “diversified” is meant an ac- 
count composed of both real and 
personal assets such as real estate, 
mortgages, stocks, bonds, etc. 
From $150,000 up the activity 
charges -tend to decrease as com- 
pared to the percentage of income. 
The immediate reaction of an in- 
come beneficiary is anticipated by 
allocating the activity charge to 
both principal and income on the 
basis that activity relating to 
principal is charged against prin- 
cipal and that relating to income 
is taken out of income. The fair- 


ness is apparent because the trus- 
tee is rendering a distinct service 
to both classes, each of which 
should bear its respective portion 
of the charge for services rend- 
ered. This greatly mitigates the 
expense charged to income bene- 
ficiaries, and in a majority of ac- 
counts reduces that charge as 
compared to a 5 per cent of in- 
come, all of which may have pre- 
viously been charged against in- 
come. Caution is suggested, how- 
ever, because the trust instrument 
may prohibit such an allocation, 
and if silent, then the laws of par- 
ticular states may not permit 
such. 

For emphasis rather than repe- 
tition, it is again pointed out that 
we have reached the conclusion 
that activity charges are the only 
proper basis for computing trust 
compensation — that you must 
first ascertain your item costs and 
determine whether or not they are 
reasonable. If your costs are too 
high, then correct that condition 
within your own organization and 
if reasonable, sell your services on 
that basis. If you are restricted 
by statute, then before attempting 
a revision, it would. be best to have 
the cost figures to support you be- 
fore the legislators. By all means 
avoid percentages in any revision, 
and, if possible, adopt a flexible 
statute. Finally, if restrained by 
custom, then there is no time like 
the present to make change, be- 
cause “we, the people,” are be- 
coming increasingly more con- 
scious of the fact that change is 
custom. 
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Bank Liable to Depositor for Payment On Forged 
Endorsement 

Where monthly statements of bank show a charge against 
partnership funds of depositor in amount of two certified 
checks issued by the partnership to the same payee, it is held 
that the partners are under no duty to compare endorsements 
appearing on the two checks irrespective of the fact that there 
is a lapse of three months between the return of the two checks 
bearing different endorsements. _ 

Where at the time payment is made by the bank on the 
forged endorsement of a check there are no other checks out- 
standing and the fact that the drawer fails to report the forgery 
until several months thereafter in no way contributes to un- 
authorized payment of the check by the drawee bank, and the 
drawer has no notice prior to payment of check that its en- 
dorsement might be forged, it is held that the drawer cannot 
be denied recovery from the drawee bank making such pay- 
ment, on theory that drawer’s negligence is proximate cause 
of the loss. This was held in the case of Segal v. National City 
Bank of New York, Supreme Court, 52 N. Y. Supp. (2d) 727. 

In April, 1943, plaintiffs and the defendant Ruth Tratner 
entered into a partnership agreement, pursuant to the terms 
of which the plaintiffs agreed to lend $55,000 to the partner- 
ship to be used in purchasing certain equipment for lease to 
the United States government. Upon execution of the said 
agreement the parties thereto filed a certificate of doing busi- 
ness under the name of Dominion Company and opened an 
account with the defendant National City Bank of New York 
(hereinafter referred to as “City Bank”). One Louis David- 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 560. 
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son (hereinafter referred to as Davidson), the husband of de- 
fendant Ruth Tratner, was retained by the partnership as its 
agent for the purpose of acquiring the necessary equipment. 
Davidson represented to the plaintiffs that he could obtain 
certain earth movers from the Globe Equipment Company, a 
Massachusetts corporation, at a price of $53,000. He repre- 
sented further that he had paid a deposit of $6,000 on account 


of said purchase price and that the Globe Equipment Com-_ 


pany of Massachusetts desired two certified checks, one in the 
sum of $37,000, and one in the sum of $10,000, in payment of 
the balance of the purchase price. 

Accordingly and on April 23, 1943, two checks were exe- 
cuted by the Dominion Company, as requested, each payable 
to the Globe Equipment Company. The checks were certified 
and were thereafter delivered to Davidson with the instruction 
that they be turned over to the president of the Globe Equip- 
ment Company of Massachusetts, in payment of the balance 
of the purchase price represented by Davidson to be due. 
Davidson acquired possession of the earth movers and had them 
delivered to the Dominion Company. 

On July 1, 1948, Davidson endorsed the name Globe Con- 
struction Company on the check in the sum of $10,000 and 
attempted to open an account in that name with the Modern 
Industrial Bank (hereinafter referred to as Modern), one of 
the defendants in the instant case. Thereafter Davidson added 
the name Globe Equipment Company to the endorsement and 
he opened an account with Modern under the name of Louis 
Davidson, doing business as Globe Equipment. The check 
with its alleged forged endorsement was deposited in said ac- 
count. Thereafter Davidson filed a certificate of doing busi- 
ness under the name of Globe Equipment Company and a 
certified copy of the certificate was furnished to Modern. The 
check was later presented to the City Bank for payment and 
was paid. 

The $37,000 check was received by the Globe Equipment 
Company of Massachusetts, which endorsed it as follows: “For 
Deposit Only In the First National Bank of Boston To The 
Account of Globe Equipment Co.,” and was subsequently paid 
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to the City Bank. The $10,000 check was not returned until 
August 1, 1943, and it bore the following endorsement in 
writing: “Globe Equipment Co.,” “Globe Construction Co.” 
In the month of May, 1943, plaintiffs received a statement from 
the City Bank indicating that their account had been charged 
the amount of the two checks, and plaintiffs said that they 
assumed therefrom that both checks had been turned over to 
the Globe Equipment Company of Massachusetts. 

The City Bank alleged that the $37,000 was returned to 
the plaintiffs on or about May 1, 1943, together with the April. 
1943, statement; that the $10,000 check was not returned to 
the plaintiffs until on or about August 1, 1943; that the state- 
ment rendered August 1, 1948, showed payment of the $10,000 
check; and that each of the statements thereafter rendered 
showed payment of this item. The plaintiff made no claim of 
forgery of the $10,000 check until February, 1944, notwith- 
standing the difference in form of the endorsements appearing 
on the two checks and the three months’ delay in clearance of 
the $10,000 check. 

The defendant Modern alleged that Davidson opened an 
account with it on July 1, 1948, under the name of Globe 
Equipment Company and deposited the $10,000 check, which 
was endorsed by Davidson, Globe Equipment Company and 
Globe Construction Company. Davidson was informed by 
Modern that he could not draw against the check unless he 
furnished the bank with a certified copy of a trade-name cer- 
tificate. On July 10, 1948, Davidson furnished the bank with 
a certified copy of a trade-name certificate, indicating that he 
was doing business under the name of Globe Equipment Com- 
pany. From time to time the bank honored withdrawals 
against the account and by October 23, 1943, the entire sum 
of $10,000 had been withdrawn. ‘There was also evidence that 
Davidson had frequently in the past used the name “Globe” 
and “Dominion” in the conduct of business enterprises and that 
it was his custom to use his wife, Ruth Tratner as a dummy 
in some of his enterprises. 

There was also evidence that the plaintiffs did not learn of 
the fraud in connection with the $10,000 check until January, 
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1944, at which time plaintiffs entered into negotiations with 
the president of the Globe Equipment Company of Massa- 
chusetts, and then for the first time learned that the purchase 
price for the eight earth movers was $87,000 and not $47,000. 

It was held that the plaintiff was entitled to recover the 
$10,000 paid by the City Bank. Forgery of a check can be 
committed by one by the use of his own name if that name is 
used with intent to deceive. The City Bank could not justify 
the payment of the $10,000 check bearing forged endorsement 
of payee on ground that check was obtained from the Dominion 
Company by fraud and was presented for payment by David- 
son, alleged fraudulent holder of the same. The City Bank 
was under contractual duty to the Dominion Company to pay 
the amount of check to the person for whom payment was in- 
tended by the drawer, Dominion Company, and the City Bank 
was bound at its peril to determine the identity of such payee. 
It was further held that the City Bank could not relieve itself 
- of liability because of the rule requiring a depositor to examine 
his bank statements together with the returned paid checks ac- 
companying them and.to report to the bank without unreason- 
able delay any errors which might be discovered, inasmuch as 
this rule is generally not extended to examination by depositor 
of endorsement of payee appearing on the check to ascertain 
its genuineness. In its opinion, the court said: 

“In determining whether there was a forgery, the true test is 
whether or not the indorsement of the name of the payee was made by 
the person who was intended by the drawer to be the payee.” Halsey 
v. Bank of New York & Trust Co., 270 N. Y. 134, at pages 138 and 
139, 200 N. E. 671, at page 673. 

One may commit a forgery by the use of his own name if that name 
is used with intent to deceive. International Union Bank v. National 
Surety Co., 245 N. Y. 368, 373, 157 N. E. 269, 271, 52 A. L. R. 1375. 
Plaintiffs’ assertion that the Globe Equipment Company of Massa- 
chusetts-was intended to be the payee is not contradicted by any of 
the facts appearing in the opposing papers. Coakley’s affidavit is 
entirely consistent with plaintiffs’ claim that they were led to believe 
by Davidson that two separate checks, one for $37,000 and the other 
for $10,000, were requested by the Globe Equipment Company of 
Massachusetts in payment of what was represented as the balance of 
the purchase price. The other affidavits merely show the means by 
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which Davidson accomplished his fraudulent design to convert to his 
own use the proceeds of the $10,000 check. While Davidson might 
have had a right to conduct business in New York under the name of 
Globe Equipment Company, he was not thereby given the right to use 
that name in the endorsement of a check, payment of which was intended 
for another company bearing the same name. 

It is clear that the two checks were made payable to the order of 
the named payee identified as the Globe Equipment Company of Massa- 
chusetts and not to a fictitious person, as is suggested, and that the 
endorsement on the $10,000 check was forged. The drawee bank may 
not justify payment of the $10,000 check on the ground that it was 
obtained from the plaintiffs by fraud and was presented for payment 
by the fraudulent holder (American Surety Co. of New York v. Empire 
Trust Co., 262 N. Y. 181, 186 N. E. 436; Ullman Co. v. Central Union 
Trust Co. of New York, 257 N. Y. 563, 178 N. E. 796), nor may such 
payment be justified on the claim asserted in the first affirmative de- 
fense that Davidson was a secret member of the partnership which 
drew the check. It is argued that if Davidson were a partner, he could 
not be criminally charged with selling partnership property (People 
v. Dye, 134 Misc. 689, 236 N. Y. S. 357), and hence could not be 
charged with forgery of a partnership check drawn against partner- 
ship funds. The essence of the crime of forgery is the intent to defraud 
and the crime is complete, even though the perpetrator did not intend 
to gain any personal advantage from the forgery. People v. Esrig, 
240 App. Div. 300, 270 N. Y. S. 372. The partnership agreement 
in this case provides that partnership funds on deposit in the bank 
may be withdrawn only upon the signature of the plaintiffs. The third 
partner, Ruth Tratner, is given no authority to withdraw such funds, 
and if in fact Davidson was a secret partner and his wife a mere dummy 
for him, he (Davidson) would also be without authority to withdraw 
partnership funds. When Davidson forged the endorsement on the 
partnership check his intention was to defraud the individual partners, 
the nature of whose rights in and to the partnership property is of no 
materiality in determining whether a forgery has been committed. 
People v. Esrig, supra. 

The bank was under a contractual duty to pay the amount of the 
check to the person for whom payment was intended by the drawer 
and it was bound at its peril to determine the identity of such payee. 
American Surety Co. of New York v. Empire Trust Co., 262 N. Y. 
181, 186 N. E. 436; Strang v. Westchester County National Bank, 
235 N. Y. 68, 188 N. E. 739; Seaboard National Bank v. Bank of 
America, 193 N. Y. 26, 85 N. E. 829, 22 L. R. A., N. S., 499. Ship- 
man v. Bank of State of New York, 126 N. Y. 318, 27 N. E. 371, 12 
L. R. A. 791, 22 Am. St. Rep. 821. The bank may be relieved of 
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liability for breach of this contractual duty by establishing that the 
drawer has been guilty of negligence which contributed to the un- 
authorized payment and it has been free from any negligence. Morgan 
v. United States Mortgage & Trust Co., 208 N. Y. 218, 101 N. E. 
871 L. R. A. 1915D, 741, Am. Cas. 1914D, 462; Prudential Ins. Co. 
of America v. National Bank of Commerce in New York, 227 N. Y. 
510, 125 N. E. 824, 15 A. L. R. 146. While the second affirmative 
defense herein is pleaded in the form of an account stated, it is 
sought to be sustained upon the theory that the facts therein alleged 
are sufficient to charge plaintiffs with having negligently omitted to 
report the forgery to the bank within a reasonable time. The claim 
of negligence is predicated upon the monthly statements issued to the 
Dominion Company from May 1, 1943, to February 1, 1944, inclusive. 

The bank’s statement issued on May 1, 1943, showed that the two 
checks had been charged against the partnership account and return 
of the $37,000 check showed that it had been paid. The check so re- 
turned bore the following rubber stamp endorsement: 


“For Deposit Only In The First National Bank of Boston To The 
Account Of Globe Equipment Co.” 


The $10,000 check was not returned until August 1, 1943, and 
it bore the following endorsement in writing: 


“Globe Equipment Co.” 
“Globe Construction Co.” 


The bank calls attention to the fact that despite the lapse of three 
months between the return of the two checks, plaintiffs made no inquiry 
concerning the cause of the delay in payment of the $10,000 check and 
that although the two checks bore wholly dissimilar endorsements, no 
claim of forgery was made until some time in February 1944. With 
respect to this aspect of the case, plaintiffs say that when the May 1, 
1943, statement was received showing a charge against. the partner- 
ship funds in the amount of the two checks, they believed that Davidson 
had turned over both checks to the Globe Equipment Company as 
directed. They say that the forgery was not discovered until February 
1944, which was immediately after the negotiations with Coakley for 
the resale of earth movers. 

The rule which requires a depositor to examine his bank state- 
ments, together with the returned paid checks accompanying them and 
to report to the bank without unreasonable delay any errors which may 
be discovered (Morgan v. United States Mortgage & Trust Co., supra), 
is generally not extended to an examination of the endorsement of the 
payee appearing on the check to ascertain its genuineness. Prudential 
Insurance Co. of America v. National Bank of Commerce in New York, 
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supra. The rule is so limited because the depositor has no greater 
knowledge than the bank as to the genuineness of the payee’s endorse- 
ment. Of course, where the depositor has direct notice that a person 
to whom a check was entrusted has forged the payee’s name and that 
other checks entrusted to the same person are still outstanding, he is 
under a duty to disclose the fact so that the bank may be free to 
adopt protective measures. Prudential Insurance Co. of America v. 
National Bank of Commerce in New York, supra. The plaintiffs in 
this case were under no duty to compare the endorsements appearing 
on the two checks. Fitzgibbons Boiler Co. v. National City Bank of 
New York, 287 N. Y#326, 39 N. E. 2d 897. At the time payment 
was made on the forged endorsement there was no other checks out- 
standing and there was consequently no danger of any further forgeries 
by Davidson. Plaintiff’s failure to report the forgery until February 
1944 in no way contributed to the unauthorized payment of the check. 
There is no evidence to suggest that plaintiffs had any notice prior to 
payment of the check that its endorsement might be forged by David- 
son. In these circumstances plaintiffs cannot be denied recovery on 
the claim that their negligence was the proximate cause of the breach 
by the bank of its contractual duty. 

Nor may plaintiffs be denied recovery on the claim that there has 
been an account stated by reason of their receipt of the monthly bank 
statements. As was said in Fitzgibbons Boiler Co. v. National City 
Bank of New York, supra, 287 N. Y. at page 334, 39 N. E. 2d at 
page 901: “A depositor is not concluded by the bank’s statement where 
he is ignorant of the facts and cannot reasonably be expected to know 
them. The statements of account charged the depositor with the 
knowledge which an examination of the statements themselves would 
disclose. The basis of this rule is the duty of the depositor to make 
such an examination. There is no duty upon a depositor to ascertain 
whether the endorsements are genuine or forged. In Shipman v. Bank 
of State of New York, 126 N. Y. 318, at page 328, 27 N. E. 371, 12 
L. R. A. 791, 22 Am. St. Rep. 821, we said: ‘The drawer is not pre- 
sumed to know, and in fact seldom does know, the signature of the payee. 
The bank must, at its own peril, determine that question. It has the 
opportunity, by requiring identification when the check is presented, 
or a responsible guaranty from the party presenting it, of ascertaining 
whether the endorsement is genuine or not. When it returns the check 
to the depositor, as evidence of a payment made by his direction, the 
latter has the right to assume that the bank has ascertained the fact 
to be that the endorsement is genuine.? National Surety Co. v. Presi- 
dent, etc., of Manhattan Co., 252 N. Y. 247, 169 N. E. 372, 67 A. L.R. 
1113; Potts & Co. v. Lafayette Nat. Bank, 269 N. Y. 181, 189, 199 
N. E. 50 [53, 103 A. L. R. 1142].” , 
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The bank’s final contention is that the Dominion Company suffered 
no loss by reason of the payment on the forged endorsement, since it 
got what it bargained for, namely, the eight Oshkosh earth movers. 
The fallacy in this contention is that the Dominion Company bargained 
for the equipment at the price offered by their owner, the Globe Equip- 
ment Company of Massachusetts, and not at the price fraudulently 
represented to it by Davidson in furtherance of his plan to convert 
the proceeds of the $10,000 check to his own use. When the fraudulent 
plan was accomplished the Dominion Company was damaged to the 
extent of $10,000. Its subsequent retention of the equipment with 
knowledge of the facts cannot be taken as a conslonation of Davidson’s 
fraud in which the seller was not a participant. 

Accordingly, plaintiffs’ motion for summary judgment will be 
granted. 


Guaranty of Prior Endorsements by Collecting Banks 
Render Them Liable to Drawee Bank Paying 
Checks On Forged Endorsements 


Collecting banks endorsing checks with a guarantee of all 
prior endorsements are liable to drawee banks for loss sustained 
by reason of payment of checks bearing forged endorsements 
of payees, where checks are issued by drawer on fraudulent 
requisition of employee of drawer to fictitious persons and 
drawer has no knowledge that payees are fictitious. Such 
checks do not constitute bearer paper. This was held in the 
case of Republic National Bank of Dallas v. Maryland 
Casualty Company, Court of Civil Appeals of Texas, 184 
S. W. Rep. (2d) 496. 

Plaintiff, Gulf Insurance Company (hereinafter called 
“Gulf’’), between March 5, 1938, and January 17, 1941, issued 
some 109 checks payable to the order of various named persons. 
Part of these checks were drawn on the National Bank of Com- 
merce (hereinafter called “Drawee National”) and part on 
Dallas National Bank (hereinafter called “Drawee Dallas’). 
At all relevant times Gulf had on deposit funds in each of said 
banks more than sufficient to meet said checks. To none of the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 581. 
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payees named in any of the checks was the Gulf indebted in 
any sum. 

The defendant, Mrs. Coffey, was an employee of Gulf in 
the Claims Department. She was not authorized to execute 
checks. It was her duty to examine claims which had been 
allowed by the proper officers and employees of Gulf and 
requisition checks therefor and when executed deliver or send 
same to the payees thereof. W4th reference to the checks in- 
volved in the instant case defendant Coffey was alleged to have 
falsely represented to the officers charged with the duty of 
executing checks that each party named as a payee in each 
check had a valid and allowed claim against Gulf. Each of the 
officers executing these checks executed same with the purpose 
and intention of paying to the named payee what was thought 
to be a valid debt of Gulf. After each check was so executed, 
it was delivered to defendant Coffey for the purpose of delivery 
to.or to be mailed to the named payee. 

Evidence at the trial showed that defendant Coffey took 
each of these checks to the place of business of Titche-Goettin- 
ger (hereinafter called “Second Endorser” or “Titche”’) forged 
the endorsement of the named payee and that that concern 
gave her cash therefor. Titche from time to time endorsed 
such checks in blank and deposited same, some with the Repub- 
lic National Bank of Dallas (hereinafter called “Third En- 
dorser” or “Republic’”) and some with the First National Bank 
in Dallas (hereinafter called “Third Endorser National’). 

Each of said banks was a member of the Dallas Clearing 
House and presented such checks through that agency to the 
drawee bank, stamping each of said checks in a manner under 
the constitution and rules of the Clearing House to indicate a 
guarantee of all prior endorsements. The respective drawee 
banks paid the checks and charged same to the account of Gulf 
with it. The drawee banks would each send to the Gulf at the 
end of each month the checks cashed for it during that month 
and which were charged to the Gulf’s account. 

Sometime in April, 1941, the Gulf discovered that it had 
been defrauded through the agency of its employee, defendant 
Coffey. Upon this discovery the drawee banks were notified. 
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Gulf had with one of the plaintiffs a policy insuring the 
fidelity of each of its employees in the sum of $5,000, with the 
other a policy indemnifying it against forgery to the extent of 
$25,000. Claim was made by Gulf on each of said policies. 

The plaintiffs paid to Gulf the total amount represented by 
the said checks. The Gulf and the drawee banks contempor- 
aneously with said payment each executed and delivered to the 
plaintiffs an assignment of alk claims, rights and remedies each 
might have, respectively, against the endorsers of the checks, 
the assignment providing that the plaintiffs should accept 
whatever they might recover against the endorsers and defend- 
ant Coffey as satisfaction for any claims plaintiffs might have 
against the drawees. Plaintiffs filed instant suit on September 
30, 1941. Defendants contended that the checks in question 
were each payable to a fictitious payee, hence payable to bearer. 
Defendants also contended that the statute of limitations was 
a bar as to all checks cashed more than two years prior to 
September 30, 1941. 

It was held that the defendants as collecting banks, having 
endorsed checks with a guarantee of all. prior endorsements, 
were liable to drawee banks, and in the instant case to assignees 
of drawee banks, plaintiffs, for loss sustained by reason of 
payment of checks bearing forged endorsement of payees. 
The court further held that the knowledge of the defendant 
Coffey, who requisitioned the checks, that the payees were fic- 
titious was not the knowledge of the officers of Gulf signing 
the checks, the endorsements of which were forged by defend- 
ant Coffey. The checks were not knowingly made to fictitious 
persons and were not bearer paper. The plaintiffs did not have 
burden to show who forged endorsements on checks in absence 
of any evidence warranting an inference of dishonesty by either 
officers of Gulf as drawer in executing the checks or by the 
payees thereof. In its opinion, the court said: 


Subsection 3 of Section 9, Art. 5932, R. S. 1925, governs here. 
Under the facts as we have narrated them, these checks were not know- 
ingly made to a fictitious or non-existing person by the officers signing 
same. The knowledge of Mrs. Coffey was not the knowledge of the 
officers signing said checks. American Sash & Door Co. v. Commerce 
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Trust Co., 332 Mo. 98, 56 S. W. 2d 1034; Jordan-Marsh Co. v. Na- 
tional Shawmut Bank, 201 Mass. 397, 87 N. E. '740, 22 L. R. A., N.S., 
250; Home Indemnity Co. v. State Bank of Fort Dodge, Iowa, 8 
N. W. 2d 757. 

The two years’ statute of limitations is urged by appellants as to 
all checks cashed more than two years prior to September 30, 1941. 
The terms of the assignment under which plaintiffs sued convey to them 
only the claims against the endorsers. As a matter of fact, plaintiffs’ 
recovery was confined to the collecting banks and Mrs. Coffey. 

Now a collecting bank paying a forger owes the duty to the real 
payee of accounting for the money collected. This liability is on an 
implied contract and no doubt the two years’ statute of limitations 
would apply. Fidelity & Deposit Co. of Maryland v. Ft. Worth Na- 
tional Bank, Tex. Com. App., 65 S. W. 2d 276. 

Gulf was not the payee of these checks. It was the drawer and a 
third party was payee. As drawer, the endorsers owed it no duty by 
virtue of their endorsement. If there be any liability of the endorsers 
to the drawer, it is thought the two years’ statute of limitations would 
apply as against the drawer. Also it is thought that the two years’ 
statute of limitations would apply as to the liability of the drawee to 
the drawer. Such liability arises by virtue of the contract implied 
between bank and depositor. 

In our opinion the only theory upon which the judgment entered 
can be sustained is that by the assignment from the drawee banks 
plaintiffs acquired the right to enforce the liability created by the 
endorsers of the collecting banks to the drawee. The collecting banks 
guaranteed in writing the genuineness of the prior endorsements. In 
reliance thereon the drawees paid out their funds and charged same 
to the account of the drawer. 

In the ordinary case, the drawee bank is liable to the drawer of the 
check where it pays the check of its drawer depositor on a forged en- 
dorsement of the payee. There are exceptions, of course, where the 
negligence of the drawer interferes with the performance of. the contract 
with the drawee. No such case is presented here. Drawer, it is true, 
failed for a long time to detect the forged endorsements, but this in no 
way interfered with the duty of the drawee. It was not charged with 
the duty of determining the genuineness of the endorsements. Liberty 
State Bank v. Guardian Savings & Loan Ass’n, 127 Tex. 311, 94S. W. 
2d 133. 

Plaintiffs rely on assignments from the drawee bank. There is no 
question that the drawee banks would not have executed the assignment 
but for the release of their respective liability to the drawer. This was 
the consideration of the assignments, payments of plaintiffs to the 
drawer made it whole. Plaintiffs may have been legally bound to make 
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‘these payments to the drawer, but they were not legally bound to the 
drawee to so make such payments. 

It is contended that the payments made to the drawer by plaintiffs 
constitute a satisfaction by Mrs. Coffey of the claims of the drawer 
against the drawee. Further, that same was a ratification by the 
drawer of her acts in respect to the checks; also that the action of Gulf 
in insisting upon and receiving payment from plaintiffs was an election 
to pursue that remedy and is binding upon plaintiffs as its assignees. 

‘The question of whether or not the action of the drawer of the check 
of which there is an attempted negotiation by a forged endorsement in 
accepting payment from a fidelity or insurance company of the amount 
of the check ratifies the forgery and thereby elects to pursue its remedy 
against the forger and his surety and this discharges a collecting bank, 
seems not to have been directly passed upon by the courts of this State. 

Here, this precise question is not presented. Plaintiffs claimed 
rights against the collecting banks by assignment from the drawee 
banks paying out their funds on the endorsement of the collecting 
banks. 

There have been numerous cases where insurance companies paying 
losses to parties to the checks have been allowed recovery against those 
liable to the assured. Some of these cases were by virtue of an assign- 
ment from the assured or by virtue of subrogation of his rights. Among 
these are the following: Fidelity & Deposit Co. v. Ft. Worth National 
Bank, Tex. Com. App., 65 S. W. 2d 276; Browne v. Fidelity & Deposit 
Co., 98 Tex. 55, 80 S. W. 593 ; Independence Indemnity Co. v. Republic 
Natl. Bank & Trust Co., Tex. Civ. App., 114 S. W. 2d 1223; New 
Amsterdam Casualty Co. v. First Natl. Bank of Gilmer, Tex. Civ. App., 
134 S. W. 2d 470. 

In the case of Fidelity & Deposit Co. v. Ft. Worth Bank, supra, 
the insurance company, having paid the loss of the payee whose en- 
dorsement was forged, was given a judgment against a collecting bank. 
The payee assigned its rights to the insurance company. It was there 
said in substance that the right of the payee to recover from the col- 
lecting bank was conditioned, among other things, on the absence of 
a ratification of the forged endorsement; further, that laches or ratifi- 
cation was not in the case. In the case it was of necessity shown by the 
plaintiffs petition that it had paid the loss to the payee. Judgment 
was rendered by the Supreme Court in favor of the plaintiff. It would 
seem to follow that payment by the insurance company to the drawer 
under practically the same circumstances as here would not constitute 
a ratification of the forged endorsement. If collection from the insurer 
of the fidelity of a faithless employee constitutes a ratification of his 
breach of trust and an election to pursue a remedy inconsistent with 
the transfer to the insurer of a distinct right against another, it was 
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present in the case discussed. In the disposition of the case the question 
of ratification was considered and by implication held, we think, not 
to have been presented. 

In support of their theories as to ratification and election as to 
pursue an inconsistent remedy appellants cite, among other cases: 
United States Fidelity & Guaranty Co. v. Fidelity National Bank & 
Trust Co., 282 Mo. App. 412, 109 S. W. 2d 47. 

The reasoning of the opinion in the Missouri case, just referred to, 
tends strongly to support the position of appellants here. However, 
“the situations were not exactly the same. There, the deduction as 
to the election to pursue the defaulting employee was inferred. In 
the case at bar there is a manifested intention to preserve the rights 
of the assured in behalf of the insurer. It may be that it cannot be 
logically said that the payments made to the assured, Gulf, were in 
consideration of the transfer of its causes of action to the insurer. 
However, the plaintiffs were not bound to the drawees to make these 
payments to drawer. By the assignment the Gulf was estopped to 
proceed against the drawees, as were likewise the plaintiffs. This 
agreement, in our opinion, in no way enlarges the liability of appellants. 
By the same token, it did not discharge their liability. None of the 
appellants were entitled to the benefit of the insurance carried by 
Gulf. It is true there was no privity between the drawer and the en- 
dorsers as to the endorsements. Privity there was between the drawers 
and the collecting banks by virtue of their respective endorsements. 
Even though the drawee banks could have defended successfully 
against the suit of the drawer on the ground of election of remedies, 
it is by no means certain that such defense was available to collecting 
banks as endorsers. Borserine v. Maryland Casualty Co., 8 Cir., 112 
F. 2d 409 and authorities therein cited. 

In considering the Missouri case of United States Fidelity, supra, 
it must at all times be borne in mind, it was the drawee bank asserting 
the defense there. As pointed out in Borserine v. Maryland Casualty 
Co., supra, the law of Missouri seems to be that it would not be avail- 
able to an endorser. First National Bank v. Produce Exchange Bank, 
338 Mo. 91, 89 S. W. 2d 33. 

The liability of the dnawee to the drawer and the liability of the 
endorsers to the drawee are separate and independent matters. Ameri- 

«can Exchange Natl. Bank v. Yorkville Bank, 122 Misc. 616, 204 N. Y. 
S. 621; Fallick et al v. Amalgamated Bank of N. Y., 232 App. Div. 
127, 249 N. Y. S. 238. 

In our opinion, the assignments evidenced the clear intention to 
preserve to the plaintiffs the liability of the endorsing banks. We can 
see no reason why this should not be done. The release by plaintiffs 
of their rights against the drawees, to our minds, afforded a good and 
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lawful consideration for the transfer by the drawees of their causes of 
action against the collecting banks guaranteeing the endorsement of 
the payees. 

A drawee bank paying a check to one not having title thereto, pays 
out its own funds and not those of the drawer. In case of one pre- 
senting the check endorsing same in the manner the checks are here 
endorsed by the collecting banks, such collecting banks are liable to the 
drawee. American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 
98, 56 S. W. 2d 1034. 

The conduct of the Gulf in exacting indemnity from its insurers for 
the unlawful acts of its employee was not an election and adoption of 
her acts. Reynolds v. Union Station Bank, 198 Mo. App. 323, 200 
S. W. 711; Alexander v. Harris, Tex. Civ. App., 254 S. W. 146, writ 
refused. 

The mere fact that the drawee bank has not cancelled its charge 
to the account of Gulf with the amount of these checks is not con- 
clusive. It satisfied its liability to Gulf when it transferred its rights 
against the collecting banks to Gulf’s assignee. 

The case of Home Indemnity Co. v. State Bank of Ft. Dodge, Iowa, 
8 N. W. 2d 757, although not presenting the identical issue presented 
here, in that it was the liability of a collecting bank to the drawer of 
the check, is very much in point here. It discusses at great length and 
with copious citation of authorities nearly all of the contentions urged 
here by the appellants, save as to the sufficiency of the evidence. All 
discussed are disposed of contrary to the contention of appellants. 
This opinion is rather long but seems to us to be sound throughout. 

In our opinion, in this case, if it was established that these were 
not bearer checks and the endorsements were forged, then the action 
of the trial court was correct. ‘These checks were not on their face 
payable to bearer. In most instances they were payable to a named 
payee whose name was preceded by the title of “Mrs.” In the other 
instances, by a name that would indicate that the payee was a woman. 
It is true that had the officers of the Gulf having authority to execute 
these checks made an investigation of its own records, the fact that it 
was not indebted to the payees would have been discovered. Each under 
oath swore that no such examination was made. If this testimony is 
untrue, it would warrant the inference perhaps that they knowingly 
participated in defrauding their Company. It may be that these, 
officers so testifying were interested witnesses. The fact that they 
testified that they thought Gulf was indebted to payees of the checks 
certainly is not evidence that they knew they were not. There is not 
the slightest circumstance indicating any dishonesty on the part of 
these officers. No motive is shown for them to deal dishonestly with 
their employer’s funds. Had it have been true that these checks repre- 
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sented honest obligations of the Gulf, their testimony could have been 
easily disproved. A number of these checks were payable to admitted 
policy holders in the Gulf. In our opinion, the evidence, as a matter 
of law, established these checks were not made payable to fictitious 
payees. This being true, it follows that, as a matter of law, they were 
not checks payable to bearer. 


If the checks were not bearer checks, then no one in law had the 
right to endorse same. By this it is not meant to be understood as 
holding that if Titche had taken these checks on the genuine endorse- 
ment of the named payees, it would not have been a defense. Had any 
of the payees in these checks endorsed and cashed same, it would have 
been a dishonorable and dishonest act, unless the drawer was indebted 
to them. 

Mrs. Coffey stood on her constitutional rights and declined to 
testify as to any of the material facts involved in the case on the ground 
that her testimony might tend to incriminate her. One of the young 
lady cashiers for Titche testified on behalf of plaintiffs. She evidently 
knew the face of Mrs. Coffey, if not by name. This young lady testified 
that Mrs. Coffey cashed and endorsed some of the checks. 

In pre-trial proceedure seeking requested admission of facts, Titche 
replied to one of plaintiff’s requests as follows: 

“This defendant denies this request for the reason that it does not 
know that Mrs. Dorothy Belle Coffey, known also as Billie Coffey, 
cashed all the checks inquired about, and said checks are in the posses- 
sion of the plaintiff or should be and with respect to any of those checks 
upon which this defendant’s endorsement appears, the same was received 
by it and endorsed by it relying upon the faith and credit of the Gulf 
Insurance Company as drawer of said check and its warranties as 
such drawer; and for the further reason that this defendant knew that 
the checks upon which its name appears as endorsee were presented to 
it by an employee of the Gulf Insurance Company.” 

Mrs. Coffey was the only employee of Gulf shown to have ever been 
in possession of the checks prior to the cashing of same by Titche. 
The employee of Titche testified that Mrs. Coffey had cashed some 
of the checks. Beyond the shadow of a doubt, by fraudulent misrepre- 
sentations she secured the possession of the checks. 


The burden was not necessarily on the plaintiff to show who forged 
the endorsements. A finding that same were not forged would be to 
presume dishonesty on the part of either the officers of Gulf execu- 
ting the checks or the payees thereof. There is no evidence in the 
record to warrant any such inference. A finding that the endorse- 
ments were not forged would be against all the evidence. 

In our opinion the holding of the trial court was correct that lia- 
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bility was established against appellants as a matter of law. Its judg- 
ment is affirmed. 


On Motion for Rehearing 


Appellants in their joint motion for rehearing desire that the Court 
correct certain misstatement of facts in the opinion. If the opinion 
reflects statements contrary to any of the following contentions of 
appellants, same is corrected in accordance with the contentions of 
appellants: 

(1) Plaintiff sued not only the collecting banks and Mrs. Coffey, 
but also the appellant Titche-Goettinger. 

(2) The judgment rendered upon the motion for instructed verdict 
by the trial court was $10,515.85 against the Republic National Bank 
of Dallas and Mrs. Dorothy Belle Coffey, and $2,150.22 against First 
National Bank in Dallas and Mrs. Dorothy Belle Coffey. 

- (3) The assignment to the plaintiffs did not provide for any 
release to the drawee banks. That release was in a separate paper 
signed by plaintiffs and Gulf Insurance Company and delivered to 
the drawee banks. 

On the question that the collection of indemnity insurance for the 
defaults of the employee of the drawer did not constitute a ratification 
of her acts, we desire to cite the case of National Surety Co. v. State 
Trust & Savings Bank, 119 Tex. 353, 29 S. W. 2d 1027, in the Court 
of Civil Appeals, 17 S. W. 2d 499. 

While the question of ratification was neither raised nor discussed 
in this case, it is thought that the facts present a parallel situation. 

The joint motion of appellants for rehearing is in all things over- 
ruled. : 


Evidence Bearing On “Intent to Defraud” As Used 
In Federal Statute Competent and Admissible 


The words with “intent in any case to injure or defraud 
such Federal Reserve Bank” as used in statute (12 U.S. C. A. 
sec. 592) penalizing wilful misapplication of moneys of a 
Federal Reserve Bank, are held to limit all of the statute that 
precedes it, and the phrase is not confined to making of false 
entries. The wilful misapplication of moneys of a Federal 
Reserve Bank presupposes a fraudulent intent, as does em- 
bezzlement. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1133. 
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Evidence of conversation of defendant with bank officials 
bearing on question of defendant’s intent to defraud held com- 
petent and admissible. This was held in the case of United 
States v. Matot, U. S. Circuit Court of Appeals, Second Cir- 
cuit, 146 Fed. Rep. (2d) 197. 

' Defendant appealed from a judgment of conviction under 
an indictment charging him as an abettor of one, Holmes, the 
cashier of a national bank, in the wilful misapplication of the 
bank’s moneys, in violation of sec. 592 of Title 12, U. S. C. A. 
The appeal turned substantially altogether upon the exclusion 
of an offer of testimony by the defendant, who took the stand 
in his own defense. 

Holmes was in the habit of allowing his friends to draw 
checks upon their deposit accounts, when he and they knew 
them to be insufficient. When the checks were presented 
through the clearing house, or were cashed over the counter, 
Holmes placed them in a drawer in his office, and apparently 
covered the charges by false entries upon the books. He 
favored eighty depositors of the bank by this method, the de- 
fendant among them, 123 of whose checks he had honored be- 
tween October, 1942, and February, 1943. All these the de- 
fendant had drawn when his deposit was not large enough to 
meet them, the total overdraft being over $4,000. Defendant 
had been a director of the bank between 1915 and 1929, his 
secretary had often told him that his account was overdrawn, 
and he himself acknowledged that he knew it was. He also 
owed the bank $6,000 upon notes, the limit of his credit. De- 
fendant was a man of substance in the town where the bank 
was located and engaged in the business of quarrying slate 
and there was no reason to suppose that he could not have amply 
responded to all his indebtedness to the bank. 

After Holmes’ defalcations were discovered in February, 
1943, the bank’s directors called the defendant before them and 
asked him to make good the overdrafts. He said that he could 
make arrangements to do so and also to pay his notes. The 
defendant’s testimony to this interview was admitted by the 
trial judge; but he excluded an interview, three or four days 
later, between the defendant and the bank’s president, the de- 
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fendant’s testimony as to which would have disclosed that he 
suggested to the president the immediate sale of some of his 
real estate, and that the president urged him not to sell it at a 
sacrifice. 

It was held that although the defendant’s testimony was 
the only direct evidence upon his intent, it was not fair to con- 
fine him to a bare denial, where there was doubt as to the de- 
fendant’s guilt. The defendant was entitled to corroborate that 
denial by any conduct which confirmed it. The defendant’s 
testimony as to his conversation with the bank’s president 
should not have been excluded by the trial judge. Such 
testimony was competent upon the question of defendant’s 
intent to defraud bank as against claim that testimony was self- 
serving and not part of the res gestae.* 

The Court, in its opinion stated: 


We read the words, “with intent in any case to injure or defraud 
such Federal reserve bank,” as limiting all of § 592 that goes before: 
that is, as not confined to the making of false entries. Perhaps that 
construction is unnecessary, for “wilful misapplication” of money pre- 
supposes a fraudulent intent, as does “embezzlement”; and, although 
“abstraction,” standing alone, might perhaps be read otherwise, the 
context forbids. Indeed, the prosecution itself concedes that it was 
obliged to prove fraudulent intent. ‘The situation was curious. Matot 
was a man, engaged in a business, apparently prosperous ; he had ample 
means to meet his indebtedness to the bank; and he must have known 
that at some time and in some way he would be called to meet his over- 
drafts. It is hard to believe that he could have really intended to de- 
fraud the bank, particularly because, if he did, he was bound to fail. 
Indeed, Holmes’s own defalcations were also curious ; it remains totally 
inexplicable why he should have accommodated his friends without any 
ascertainable profit to himself and at great risk. For these reasons 
any evidence of Matot’s good faith was highly important. True, the 
judge allowed him to testify to his interview with the Board of Direc- 
tors, where he said that he “would make arrangements to have every- 
thing cleaned up” ; but we cannot see what difference there was between 
that and the later interview with the president, at which he volunteered 
to sacrifice his real property. It is of course possible that the offer 
indicated only a change of heart, an effort to avoid the consequences of 
what he had done; but it was also possible to take another view and 


1The circumstances, facts and declarations which grow out of the main fact, 
are contemporaneous with it, and serve to illustrate its character. 





THE BANKING LAW JOURNAL 303 


read it as confirmation of his denial that he had ever contemplated a 
fraud, and that he was ready to go to lengths to protect the bank. That 
possibility appears to us enough, especially in so close a case, to entitle 
him to lay the interview before the jury to interpret as they would. 

The prosecution seeks to defend the exclusion on the theory that the 
testimony would have been “self-serving,” and that it was not part of 
the “res gestae.” What else but “self-serving” the testimony of an 
accused person on his direct examination is likely to be, we find it diffi- 
cult to understand; and as for “res gestae,” it is a phrase which has 
been accountable for so much confusion that it had best be denied any 
place whatever in legal terminology ; if it means anything but unwilling- 
ness to think at all, what it covers cannot be put in less intelligible 
terms. Although Matot’s testimony was the only direct evidence upon 
his intent, it was not fair to confine him to a bare denial—never im- 
pressive in the mouth of the accused. He was entitled to corroborate 
that denial by any conduct which confirmed it. Had he called the 
president, the question would have been the same; yet it is hard to be- 
lieve that anyone would maintain that there was so little probative con- 
nection between the offer and his original purpose, that no jury could 
infer the second from the first. The exclusion of evidence, which does 
not too much entangle the issues and confuse the jury, merely because 
of its logical remoteness from the issue, is always a hazard, and is 
usually undesirable. It is always hard to say what reasonable people 
may deem logically material, and all doubts should be resolved in favor 
of admission, unless some definite rule, like that against hearsay, makes 
that impossible. While in a clearer case we might disregard the error, 
it seems to us, so doubtful are we of the accused’s guilt, that Matot 
should have been allowed whatever advantage the testimony might have 
given him. 

On the other hand, what his secretary said to the bank’s president 
was only hearsay, and clearly had to be excluded. 

Conviction reversed ; new trial ordered. 


Recovery by United States As Drawee Against Bank 
for Payment of Forged Check 


The negligence of a drawer-drawee in failing to discover 
fraud prior to a guaranty of the genuineness of prior endorse- 
ments does not absolve the guarantor from liability in cases 
where the prior endorsements have been forged. This was de- 
cided in the case of National Metropolitan Bank v. United 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 757. 
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States, Supreme Court of the United States, 65 Supreme 
Court Reporter 354. 

One Foley, a civilian clerk in the Paymaster’s’ office of the 
Marine Corps, procured the issuance of 144 government checks, 
duly signed by the authorized disbursing officials, by forging 
pay and travel mileage vouchers in the names of living Marine 
Corps officers. These forgeries occurred during a period of 
twenty-eight months, beginning shortly before July 14, 1936, 
and ending November 16, 1938. The checks were drawn on 
the United States Treasury payable to the order of the officers 
and delivered to Foley for distribution to them. Foley forged 
their endorsements, added his own name as second endorser, 
and deposited or cashed the checks at the Anacostia Bank. 
That bank, without investigating the payee’s signatures, en- 
dorsed the checks and transmitted them to the National Metro- 
politan Bank (herein called petitioner bank), which collected 
on them from the United States of America (herein called the 


government). Both banks specifically guaranteed prior en- 
dorsements. About November 21, 1938, the government dis- 
covered the fraud and the forgeries and on December 8th 
formally demanded repayment from petitioner bank. Repay- 
ment was refused. 


On August 11, 1942, the government brought action in the 
District Court to recover the payments made. The complaint 
alleged breach of express warranty and money paid under a 
mistake of fact. The petitioner bank filed an answer in which 
it admitted that it had collected the moneys for the account of 
the Anacostia Bank after presenting the checks to the govern- 
ment with its stamped endorsement guaranteeing prior en- 
dorsements, Petitioner bank contended the endorsement. did 
not amount to a guaranty of the payee’s signature, that the 
issuance of the checks by the government was a warranty that 
they were not fictitious, but genuine and issued for a valuable 
consideration, and this warranty was breached, that the govern- 
ment’s disbursing agencies neglected properly to supervise and 
examine the transaction both before and after the first and 
succeeding checks were issued thereby delaying discovery of 
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the fraud, and this neglect, not the bank’s guaranty, caused the - 
government’s loss. i 

The District Court granted the government’s motion for 
judgment on the pleadings, and the Court of Appeals affirmed, 
142 Fed. Rep. (2d) 474’, on the authority of its own prior 
decision in Washington Loan and Trust Co. v. United States, 
1948, 77 U. S. App. D. C. 284, 184 Fed. Rep. (2d) 59. The 
court decided to grant certiorari because of a conflict with 
United States v. First National Bank, 7 Cir., 1943, 138 Fed. 
Rep. (2d) 681. . 

It was held that the presentation of the government checks 
to the government for payment with express guaranties of 
prior endorsements amounted to a warranty that the signatures 
of the payee were genuine, and breach of such warranties, by 
presenting checks on which payee’s signatures were forgeries, 
entitled the government to recover from guarantor amount paid 
by government on such checks. It further held that where the 
checks were paid on forged endorsements of payee’s name, 
prompt notice to endorsers of drawee’s discovery of forgery 
was not a condition precedent to drawee’s action to recover 
amount paid on checks. 

The court, in its opinion, said: 

Only recently, in Clearfield Trust Co. v. United States, 318 U. S. 
363, 63 S. Ct. 573, 87 L. Ed. 838, we had occasion to consider rights 
and liabilities of the government which stem from the issuance and 
circulation of its commercial paper. Our conclusion was that legal 
questions involved in controversies over such commercial papers are 
to be resolved by the application of federal rather than local law and 
that, in the absence of an applicable Act of Congress, federal courts 
must fashion the governing rules. Some of the questions petitioner 
argues here are foreclosed by the Clearfield decision. There we held 
that presentation of a government check to it for payment with an 
express guaranty of prior endorsements amounts to a warranty that 
the signature of the payee was not forged, but genuine. Breach of that 
warranty we said, by presenting a check on which the payee’s signature 
is a forgery, gives the government a right to recover from the guarantor 
when payment is made. The checks in the instant case were presented 
to the government by the bank bearing forged endorsements of the 
payee’s name, and a specific guaranty by the bank. Under the Clear- 


1Editor’s note, see 61 B.LJ. 757. 
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field rule, therefore, the government should recover, unless other prin- 
ciples here invoked exempt it from liability. 

It is contended that had it not been for negligence of the govern- 
ment’s administrative officers in detecting the frauds of its clerks, some, 
if not all, of the checks would not have been issued, and that neither 
the government nor the bank would have suffered any loss. The answer 
alleged facts which if true, did show negligence in failing to discover 
the frauds, and since judgment was entered on the pleadings without 
trial, we must treat the case as though negligence in this respect had 
been established. The question as to the effect of the drawer-drawee’s 
negligence prior to a specific guaranty of endorsments was not directly 
involved in our Clearfield case; it was an issue in United States v. 
National Exchange Bank, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 
1006, 16 Am. Cas. 1184, a case on which we largely drew for the 
principles announced in the Clearfield decision. In the latter case, we 
pointed out that the National Exchange Bank case stood for the rule 
that prompt discovery of fraud was not a condition precedent to suit 
in cases like this. The National Exchange Bank case presented a 
situation where 194 government checks had been issued over a period 
of ten years as a result of forged vouchers. There as here proper 
examination and supervision by government officials would have un- 
covered the frauds and thereby prevented or reduced the loss. The 
collecting bank defended there as here on the ground that the govern- 
ment’s failure to discover the fraud should absolve the collecting bank 
from liability. This Court, applying the general law merchant, re- 
jected the defense. The rule there applied, as pointed out by the 
court below in Washington Loan & Trust Co. v. United States, supra, 
has been almost unanimously accepted by State and federal courts. 
No persuasive reasons have been suggested to us why it should not be 
accepted as the general federal rule. 

Rejection of the defense of the government’s negligence here set up 
does not, as petitioner argues, conflict with this Court’s holding in 
United States v. Chase National Bank, 252 U. S. 485, 40 S. Ct. 361, 
64 L. Ed. 675, 10 A. L. R. 1401. In that case the government brought 
suit against a bank to recover payment it made of a government draft 
which was itself a forgery. The name of the payee was also forged. 
Recovery was denied because the instrument was a forgery. The hold- 
ing rested on a long established exception to the general rule under 
which one who presents and collects a valid commercial instrument with 
a forged endorsement can be compelled to repay. The reason for the 
exception is that a drawee is required to be familiar with a drawer’s 
signature; if therefore the drawee pays to an innocent presenter on a 
forged drawer’s signature, it has been held that the drawee’s right 
to the money is not superior to that of the innocent presenter. Price 
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v. Neal, 3 Burr. 1354. This exception is not applicable here because 
the signatures of the drawer on these checks were genuine while those 
in the Chase National Bank controversy were forged. ‘The fact that 
these checks were induced by fraud does not bring them within the 
reasoning of the Chase National Bank rule. 

There is nothing here to support the petitioner’s contention that 
the government’s conduct in issuing the checks prompted it to guar- 
antee the payee’s endorsement. Such a guarantee no more results from 
the issuance of government checks than any other checks. Govern- 
ment regulations: concerning payment of its commercial paper point 
the other way. Treasury Regulations have made guarantee of prior 
endorsements a prerequisite to payment. 31 C. F. R. 202.33. This 
guaranty was a protection which the government sought not only as 
to checks which were issued in due course for a valuable consideration, 
but as to checks which might have been irregularly issued. That the 
administrative officers failed fully to perform their duty is no reason 
why the government should be deprived of the advantage of a guarantee 
independently made by one who was not under compulsion of any kind 
to make it. No equitable principles require that one who, for his own 
reasons, guarantees a payee’s signature after issuance of a check, shall 
be relieved of his voluntarily assumed obligation because others who 
owed the government obligations had previously defaulted in their 
obligations. 

We do not say that there may not be some circumstances, not now 
before us, under which the government might be precluded from re- 
covery because of conduct of a drawer prior to a guaranty of endorse- 
ment. We do hold that negligence of a drawer-drawee in failing to 
discover fraud prior to a guaranty of the genuineness of prior endorse- 
ments does not absolve the guarantor from liability in cases where the 
prior endorsements have been forged. 

Affirmed. 

Mr. Justice DOUGLAS concurs in the result. 

Mr. Justice MURPHY took no part in the consideration or de- 
cision of this case. 





BANKING DECISIONS 


In this' department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Payee of Draft Reacquiring Same After Dishonor Not 
a Holder in Due Course 


Sperandeo v. Aetna Casualty & Surety Co., Supreme Court of Errors 


308 


of Connecticut, 40 Atl. Rep. (2d) 280 


A payee reacquiring a draft after it has been dishonored on 
repayment to the bank of the money it originally paid out on the 
draft is not a holder in due course. ; 

An action was brought on a draft by plaintiff as payee, against 
the defendant insurance company, as maker, and attaching creditor, 
who was cited as a party defendant. The defendant insurance 
company, in settlement of a negligence action against its insured 
delivered a draft for $300 to plaintiff, an attorney, and his client. 
The plaintiff cashed the check and gave part of the money to his 
elient. On the same day that draft was issued and before it was 
honored by the drawee bank a creditor of the plaintiff’s client served 
garnishment process on the defendant insurance company. The draft 
was returned to the plaintiff’s bank with notice attached stating 
‘‘payment stopped.’’ 

Upon trial the trial court ordered that defendant insurance com- 
pany: pay ‘the money represented by draft to attaching creditor. 
The court concluded that after the draft was given by the defendant 
insurance company in settlement of the negligence action against its 
insured to the plaintiff and his client as payees, the defendant 
insurance company was subject to foreign attachment by the client’s 
creditor until the draft was honored. Plaintiff among other claims 
contended that draft was given in full settlement of the claim under 
a special agreement which carried an immediate transfer of the funds 
it represented and that there remained nothing for client’s creditor 
to attach. Plaintiff also contended that he was a holder in due course 
after endorsement of his client. 


It was held that the trial court did not err in its finding. The 
evidence disclosed no special agreement that the draft was in 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 629. 
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discharge of the debt and therefore the debt was not discharged until 
the draft was honored or paid. The court further held that plaintiff 
was not a holder in due course of the draft after endorsement of 
his client, since he became holder of draft after it was dishonored. 


Action on a draft by Louis Sperandeo, as payee, against the Aetna 
Casualty & Surety Company, as maker, wherein Carl W. Henze was 
cited as a party defendant and the plaintiff and Henze were ordered 
to interplead. The issues were tried to the court. Judgment was 
rendered that the first-named defendant pay the money in question to 
defendant Henze, and the plaintiff appeals. 

No error. 

Before MALTBIE, C. J., and BROWN, JENNINGS, ELLS, and 
DICKENSON, JJ. 

Benjamin M. Chapnick and Louis Sperandeo, both of New Haven, 
for plaintiff (appellant). 

William F. Geenty and Joseph D. DiSesa, both of New Haven, for 
appellee (defendant Henze). 


DICKENSON, J.—This action evolved into an interpleader suit in 
which the plaintiff and the defendant Henze filed opposing claims to 


asum of money in the possession of the named defendant. The question 
before us is whether the trial court erred in its conclusion that, after a 
draft was given by the defendant insurance company in settlement 
of a negligence action against its insured to the plaintiff and his client: 
as payees, the insurance company was subject to foreign attachment 
by the client’s creditor until the draft was honored. Other claims made 
by the plaintiff are that the agent of the insurance company upon whom 
service of garnishment process was made was not a proper person to 
receive such service and that the plaintiff had a lien for services upon 
funds represented by the draft. The trial court stated in the finding 
that at no time during trial were these claims made, nor does the original 
complaint, or the statements of claims on interpleader, present them. 
While the plaintiff has filed an application to rectify the appeal in this 
court, the allegations material to his claim are denied in the answer 
thereto, and he has filed no deposition in accordance with the provision 
of § 365 of the Connecticut Practice Book 1934, p. 110. We, therefore, 
do not consider these claims. Conn. Practice Book, § 363; Conn. App. 
Proce., §§ 43, 44; Hooker v. Hooker, 130 Conn. 41, 46,32 A. 2d 68. 

The facts necessary for an understanding of the remaining issue are 
these: The adjuster of the defendant insurance company at New Haven, 
upon receipt of a release of all claims against its insured, gave the 
plaintiff a draft for $300 upon a Hartford bank payable to ‘‘ Atty. 
Louis Sperandeo and Edward McPartland’’ (the plaintiff’s client), bear- 
ing the notation ‘‘Full and final settlement,’’ and signed ‘‘Clayton S. 
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Brown, Adjuster,’’ with a further notation that the Aetna Casualty & 
Surety Company was the ‘‘Check Paying Co.’’ The plaintiff and his 
client endorsed the check, and the plaintiff cashed it at his bank, gave 
part of the money to his client and retained the balance for his services 
and expenses. The interpleading defendant Henze served garnishment 
process upon the defendant insurance company’s adjuster for a claim 
against the plaintiff’s client on the same day the draft was cashed and 
before it had been honored by the drawee bank. The draft was returned 
to the plaintiff’s bank with notice attached stating ‘‘payment stopped.”’ 

In Bassett v. Merchants’ Trust Co., 118 Conn. 586, 593, 173 A. 777, 
93 A. L. R. 1008, we made the statement that it was a familiar principle 
that, where a check or draft is given by a debtor to a creditor and no 
special agreement to the contrary is shown, the debt is not discharged 
until the check or draft is honored or paid. We reiterated this state- 
ment in Reade v. Indemnity Ins. Co., 121 Conn. 309, 313, 184 A. 646, 
and in Publicker Commercial Alcohol Co. v. Harger, 129 Conn. 655, 
657, 31 A. 2d 27. The plaintiff contends that the draft was given in full 
settlement of this claim under a ‘‘special agreement’’ which carried an 
immediate transfer of the funds it represented and that there remained 
nothing for the defendant Henze to attach. The trial court held there 
was no special agreement that the draft was in discharge of the debt. 
This finding is attacked upon the ground that the parties to the trans- 
action testified that it was understood and agreed that the giving of the 
draft constituted payment. The court could well have found that the 
parties assumed that the draft would be honored and based their agree- 
ment on this and that there was no special agreement that the draft 
would be treated as payment unless honored. In Bassett v. Merchants’ 
Trust Co., supra, we pointed out that one executory contract did not 
extinguish another and that nothing may be considered payment in fact 
but that which is in truth such, unless something else is agreed to be 
received in its place. Reade v. Indemnity Ins. Co., supra, was a similar 
case factually to the instant one. In that case there was an exchange 
of releases and a draft in payment in a negligence action. We stated 
(page 314 of 121 Conn., 184 A. 646) that we regarded the giving of the 
releases as the result of the assumption that the draft would ultimately 
be paid rather than as its acceptance in absolute payment. In Publicker 
Commercial Alcohol Co. v. Harger, supra, where checks signed in blank 
were left with the plaintiff to be filled out for advance payment of goods 
it shipped on order and these checks were returned for insufficient 
funds, we held that there was no special agreement as would constitute 
payment to pass title to the goods shipped. 

The plaintiff makes the further claim that he was a holder in due 
course after endorsement of his client. As the plaintiff became holder 
of the draft only upon repaying to the bank the money it had originally 
paid out on the draft, and this was after it had been dishonored, he was 
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, not a holder in due course. General Statutes, § 4869. He has no rights 
which can prevail over the attachment. 

There is no error. 

In this opinion the other Judges coneurred. 


Depositor’s Note Extinguished by Cashier’s Acts 


State National Bank of Marshall v. Tittle, Supreme Court of Texas, 183 
S. W. Rep. (2d) 720 


Where a cashier of a national bank who was also financial manager 
of a corporate depositor induces a person to borrow money from the 
bank on said person’s note for the accommodation of the cashier to 
liquidate corporate depositor’s overdraft which exceeds corporate 
depositor’s legal credit limit, under agreement between borrower 
and cashier to apply proceeds due corporate depositor under :-a 
government contract to liquidate note, it is held that the bank is 
chargeable with cashier’s knowledge and the agreement operates as 
an assignment of money due corporate depositor for payment of 
borrower’s note. The receipt by the bank of money due the corporate 
depositor on government contract sufficient to pay the note, though 
applied on other indebtedness, extinguishes the note. It is further 
held that said transaction by the borrower does not constitute a 
violation of the national banking laws and the borrower is not 
precluded from asserting that the note was paid under the terms of 
the agreement relative to application of payments on government 
contract to corporate depositor towards liquidation of borrower’s 
note. Affirming 179 S. W. Rep. (2d) 1010, 61 B, L. J. 711. ; 


Action by the State National Bank of Marshall, a national bank in 
voluntary liquidation, against W. D. Tittle to recover upon a note. 
Judgment for plaintiff was reversed by the Court of Civil Appeals and 
rendered for defendant, 179 S. W. 2d 1010, and plaintiff brings error. 

Judgment of the Court of Civil Appeals affirmed. 

Jones & Jones, of Marshall’, for plaintiff in error. 

Cary M. Abney, Sam B. Hall, and Frank M. Scott, all of Marshall, 
for defendant in error. 


BREWSTER, Commissioner.—This is a suit on a note brought by 
the State National Bank of Marshall, petitioner, through its voluntary 
liquidating committee, against W. D. Tittle, respondent. A trial court - 
judgment on special issues for petitioner was reversed by the Court of 
Civil Appeals and rendered for Tittle. 179 S. W. 2d 1010. 

Tittle’s defense was that the note was an accommodation note. 
He alleged that on December 31, 1941, petitioner, a national bank with a 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 1095. 
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capital stock of $100,000 and a surplus of $50,000, was not permitted by , 
law to lend more than $15,000 to any customer ; that Waterman Brick & 
Tile Company, a corporation, was then indebted to petitioner on notes 
for approximately $15,000 and on overdrafts of approximately $10,000, 
which was in excess of what the law allowed petitioner to lend it. 
He alleged that the brick company had a contract with the United States 
to furnish its products in the construction of an ordnance plant but did 
not have the funds either to fulfill its contract or to liquidate its over- 
draft with petitioner ; that the government then owed the brick company 
about $57,000 for materials already delivered but that payment ‘‘was 
being delayed by the usual .. . red tape encountered in dealing with the 
government’’; that petitioner and the brick company, ‘‘both acting 
through W. M. Thomas. who was duly authorized to act for each of 
them’’ in securing funds to pay the overdraft and to enable the brick 
company to continue, approached him and agreed that if he would 
execute to petitioner his note for $3,000 and allow the proceeds to be 
used ‘‘to take up checks which the Brick Company had drawn on the 
plaintiff, and which plaintiff had paid and had not charged to the account 
of the Brick Company because its funds on deposit were insufficient,’’ 
the first money received for the brick company on its contract would be 
applied to payment of the note and that he would never be called upon 
to pay it. He alleged that this note was renewed on April 7, 1942, 
under Thomas’ representations that the money due the brick company 
had not come in but would be applied to the note when received and that 
Tittle would never be required to pay the note; that on July 17, 1942, 
he executed the note sued on in renewal of the balance due on the prior 
note, Thomas representing that only $1,000 had come in for the brick 
company on the ordnance plant contract and renewing the other repre- 
sentations made when the original note and its first renewal were 
executed. He alleged reliance upon these representations in each in- 
stance and that otherwise he would not have executed the original note 
or either of its renewals. He alleged that the agreement had with 
Thomas when he executed the original $3,000 note operated as an 
assignment of enough of the money to become due on the brick company’s 
contract to liquidate the note, and that when the bank received that 
money it took the same in trust for his benefit to hold him harmless on 
the note. He alleged that from January 13, 1942, to March 27, 1942, 
$36,084.39 was paid ‘‘to the Brick Company and to the plaintiff’’ on 
the ordnance plant contract, but that, in violation of the agreement with 
him, these sums were withdrawn by petitioner from the brick company’s 
account and applied to the payment of the overdrafts and other obliga- 
tions owing it by the brick company. 

Petitioner answered that if the agreement was made it presented a 
scheme by Tittle and Thomas to evade the national banking laws, arid 
‘“to deceive the stockholders of plaintiff Bank, as well as its creditors and 
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those in public authority’’; that thereby Tittle ‘‘joined in making a 
false material statement, or causing the over-valuation of security or 
assets, which he knew or was charged with knowledge would be reported 
as a part of the assets of plaintiff Bank’’; that the agreement was against 
publie policy because it was an effort to conceal the true condition of 
petitioner’s assets and the brick’s company’s account. Further, peti- 
tioner denied that it was accommodated by the transaction, which was 
for the benefit of either Thomas or the brick company in which Thomas 
was financially interested; that the proceeds of Tittle’s $3,000 note 
were by him loaned to Thomas in return for the latter’s promissory note 
for that amount; that Thomas’ effort to bind it in the matter of the 
brick company’s overdraft was beyond his authority and so foreign to 
customary banking transactions as to charge Tittle with notice that 
Thomas could not bind petitioner thereby ; and that Thomas was acting 
either for the brick company or himself in a matter wherein their interest 
was wholly adverse to petitioner’s interest. 

Tittle replied that in making the note he was merely lending his 
credit to petitioner to make a lawful disposition of the brick company’s 
overdraft, already in existence, believing that petitioner would show by 
its record the conditions under which it was given; and that if peti- 
tioner’s allegations were true it took his note and made its agreement 
with him as a part of an ‘‘illegal and fraudulent scheme’’ of which he 
had no knowledge and with which he had no connection, other than as its 
innocent victim. He replied, further, that after the agreement had 
been made Thomas wrote the note, gave a deposit slip, prepared a check 
of the proceeds from Tittle to himself, and said that he would use the 
money to liquidate the overdraft of the brick company; that Thomas 
then voluntarily executed to Tittle his personal note for $3,000 and told 
Tittle ‘‘to keep it for his records and for the personal guaranty of 
Thomas that the Brick Co. and plaintiff would keep its agreement with 
defendant.’’ 

Petitioner answered that if Tittle was seeking to lend to his credit, 
he knew or was charged with notice that Thomas had no authority to 
borrow money in its name except upon express authorization of its direc- 
tors, which had not been conferred; that Thomas did not conceal from 
Tittle the purpose for which the note was given; but that if Thomas 
failed in any respect as to any agreed limitations on Tittle’s notes he 
was, as to such ‘‘defalcations,’’ Tittle’s agent and not petitioner’s. 

Tittle’s testimony substantially supported his allegations. Thomas 
testified that the note transactions were entirely personal between him 
and Tittle and that there was no agreement for petitioner to apply on 
the ordnance plant contract any funds deposited with it to the brick 
company’s credit. He further testified, ‘‘Well, I told Mr. Tittle I was 
interested in the brick plant down there, they owed me about $25,000.00 
and the bank let them have all they could and wanted me to let them 
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have some more money and I wanted to borrow $3,000.00.’’ He said 
that the $3,000 realized on the Tittle note went into the brick company’s 
account. 

The jury found (1) that when Tittle executed the original note, 
Thomas agreed with him that it would be paid out of funds received 
by the brick company under its contract to furnish materials to construct 
the ordnance plant; (2) that this agreement was not the sole considera- 
tion to Tittle; (3) that it did not induce Tittle to execute the note; 
(4) that when the agreement was made Thomas did not intend to 
perform it; (5) that when Tittle executed the first renewal note Thomas 
represented to him that no payments had been received by the brick 
company on its contract; (6) that in executing this renewal note Tittle 
believed this representation, and (7) was induced thereby to execute the 
renewal note; (8) that when Tittle executed the $2,000 renewal note 
sued on Thomas represented that only $1,000 had been received by the 
brick company on its ordnance plant contract; (9) that Tittle believed 
this representation, and (10) was induced thereby to execute this renewal 
note; (11) that when Tittle executed the original $3,000 note Thomas 
represented to him that he, Thomas, would apply its proceeds in payment 
to petitioner of an overdraft of the brick company; (12) that Tittle 
believed this representation; (13) that when Tittle executed the orig- 
inal $3,000 note, he accepted a $3,000 note of even date, signed by 
Thomas, as a part of the consideration; (14) that on December 31, 1941, 
Tittle borrowed $3,000 for the sole purpose of lending it to Thomas; 
(15) that Tittle’s original note was executed for the sole purpose of 
procuring $3,000 to lend Thomas ‘‘personally’’; (16) that Tittle ex- 
ecuted the renewal note sued on for the sole purpose of accommodating 
Thomas; and (17) that Thomas’ $2,000 note to Tittle, of even date, was 
given solely ‘because of Tittle’s accommodation of Thomas in giving the 
note sued on. ; i 

Four points of error contend (1) that the transaction on December 
31, 1941, between Thomas and Tittle constituted a scheme to violate the 
national banking laws; (2) that Thomas did not act as petitioner’s agent 
in making the agreement with Tittle; (3) that the ‘‘sole actor’’ doctrine 
is not applicable to Thomas’ part in the transaction; and (4) that the 
agreement violated the parol evidence rule because it changed the time 
and manner of paying the note. 

We have concluded that the first three points are foreclosed by the 
decision of this court in Goldstein v. Union National Bank et al., 109 
Tex. 555, 213 S. W. 584, which has been cited with approval in numer- 
ous later cases, e. g., Reed v. Continental State Bank, Tex. Com. App., 
8 S. W. 2d 426; First Guaranty State Bank v. Liberty National Bank, 
Tex. Civ. App., 260 S. W. 660, error dismissed; Mays v. First State 
Bank, Tex. Com. App. 247 S. W. 845; Vogel et ux. v. Zipp et al., Tex. 
Civ. App., 90 S. W. 2d 668, error dismissed. 
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In the Goldstein case one Walker was at once active vice-president 
and general manager of a national bank and a controlling stockholder 
and director of a millinery company. The millinery company was 
indebted to the bank in the sum of approximately $20,000, $15,000 of 
which was in notes with the remainder carried as an overdraft. $20,000 
was all the bank could lawfully lend any customer, hence it was impos- 
sible for the bank to furnish the millinery company all the money it 
required at times to carry on its business. So the millinery company 
and the bank, through Walker agreed with one Goldstein that, as need 
should arise, Goldstein and Walker would-execute notes to be discounted 
by the bank and the proceeds used by the millinery company in: some 
way other than reducing its iidebtedness to the bank. The millinery 
company agreed to make deposits with the bank in usual course of 
business, which deposits should be applied to any notes of Goldstein and 
Walker which the bank might then hold under the agreement. The bank 
agreed that it would apply these deposits to any such Goldstein and 
Walker notes and not to the $20,000 owed it by the millinery company. 

Sued by the bank on a note executed by himself and Walker, Gold- 
stein alleged that it was made and discounted by the bank and its 
proceeds used by the millinery company under the aforesaid agreement; 
that after the note had been so discounted the millinery company 
deposited with the bank more than enough money to pay the note, but 
that the bank disregarded its obligation to apply the deposits to the 
note and applied part of them to the $20,000 owed it by the millinery 
company and permitted the millinery company to check out the re- 
mainder ; that therefore, the note sued on had been paid. 

For special exception to this answer, the bank urged that if Walker 
made the agreement his interest was adverse to that of the bank and it 
would not be bound thereby unless notice was brought to it through 
some other and proper source. In support of this proposition, the bank 
contended that the transaction was, in effect, an additional loan to the 
millinery company in violation of the national banking laws, hence was 
a fraud upon the bank. In overruling that contention this court said 
[109 Tex. 555, 213 S. W. 587]: ‘‘To said claim of fraid the obvious 
answer is that said loan was not made to the millinery company. The 
note taken therefor was signed by Goldstein and Walker individually, 
and not by the millinery company, and that company never became liable 
thereon as an undisclosed principal, and thereby the antecedent indebted- 
ness of the millinery company to the bank was not increased. Inasmuch 
as the transaction constituted no violation of the banking law, it was 
not, for that assigned reason, a fraud upon the bank.’’ 

So, in the case at bar, the brick company never became liable on the 
note as an undisclosed principal, hence its indebtedness to petitioner 
was not thereby increased. On the contrary, the effect of the transaction 
was to decrease it in the sum of $3,000. It is true, as petitioner contends, 
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that the jury found that Tittle borrowed the $3,000 ‘‘to lend Thomas 
personally.’”’ Nevertheless the jury also found that Thomas agreed with 
Tittle that the note would be paid out of funds thereafter to be realized 
by the brick company on its ordnance plant contract as they were 
deposited in the bank, which agreement was renewed at the two sub- 
sequent renewals of the note, and Thomas testified that the money got 
by him in the transaction ‘‘went into the brick company accounts.’’ 

Moreover, the overdrafts by the brick company and the resulting 
illegal, excessive indebtedness of that company were already in being 
when the agreement in question was made, so the law against excessive 
indebtedness was not violated by Tittle giving his note. 

Nor did the transaction amount to a falsification of the bank’s books 
because Tittle’s note was a valid and binding obligation to the bank 
unless and until deposits from the ordnance plant contract, sufficient to 
pay it, were thereafter made by the brick company in the bank. 

Therefore, it seems to us that no rule of law or of public policy 
would render the agreement invalid. We see nothing in the record that 
would make the transaction illegal. We overrule the first point of error. 

Petitioner’s second point of error presents the proposition that 
Thomas was not its agent in making the alleged agreement with Tittle. 
Thomas was vice president, cashier and ‘‘an executive officer’’ of 
petitioner with authority to make loans, and he had been instructed by 
petitioner’s board of directors to liquidate the brick company’s excessive 
indebtedness. His transaction with Tittle was an act done to reduce 
that indebtedness and was, therefore, not adverse to petitioner’s 
interests. On the contrary, it brought petitioner a present and positive 
benefit. It was in no way unlawful. So we think that it was clearly 
within the scope of Thomas’ general agency and that his knowledge of 
the agreement to pay Tittle’s note out of future deposits by the brick 
company must be imputed to petitioner, his principal. 

Under similar facts in the Goldstein case, supra, this court said: 
‘We do not find presented in this instance such facts as would justify 
a court in holding, as a matter of law, that Walker’s general agency 
did not exist throughout the making of said general’agreement, or that 
his individual interests in the premises were so adverse to those of his 
bank as reasonably to induce and compel in the mind of an ordinary 
person situated as was Goldstein the conclusion that Waker would neither 
enforce on the part of his bank said agreement for payment of said 
$5,000 note out of future deposits of the millinery company, nor inform 
some other officer of said bank of the terms of said agreement. . . 
Said loan seems to have been made in regular course of the bank’s 
business, and within the scope of Walker’s authority as a general officer 
of his bank, and the note was retained and sued on by the payee.”’ 

The second point is overruled, so it is unnecessary to consider the 
third. 
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We overrule the fourth point of error. The oral agreement between ' 
Tittle and Thomas was that later deposits of the brick company with 
petitioner bank would be applied to payment of the note.” The record 
shows that more than enough deposits to extinguish the note were later 
so made. This amounted, therefore, to pleading and proof’ of its pay- 
ment, and payment is provable by parol. Ellington v. Commercial State 
Bank, Tex. Civ. App. 15 S. W. 2d 59; Commercial State Bank v. Elling- 
ton, Tex. Com. App., 248. W. 2d 359, citing Goldstein v. Union National 
Bank of Dallas, Tex. Civ. App., 216 S. W. 409. 

The judgment of the court of civil appeals is affirmed. 

Opinion adopted by the Supreme Court. 


Payee Not a Holder in Due Course Under State Statute 
United States v. Hill, District Court, N. D. Ohio, W. D. 57 Fed. Supp. 934 


The transferee of a payee cannot in its own right be a holder in 
due course of a cognovit (confession of judgment) note transferred 
where the transferee takes the note after it is overdue, and the note 
contains a recital that all interest therein is thereby assigned without 
recourse by the payee. 


Under the provisions of secs. 8135, 8157 of the General Code of 
Ohio, the payee of a negotiable instrument cannot be a holder in due 
course. 

An agent of a sales company obtained the signature of defendant 
husband to a note for the purchase of a refrigerated display case on 
the promise of the agent that he would also obtain the signature of 
defendant’s wife to the note. The agent, instead of presenting thie 
note to the defendant’s wife, obtained the signature of minor daughter 
of the defendant. Subsequent thereto defendant husband notified sales 
company to cancel the transaction. The agent thereupon assured the 
defendant that everything was canceled and defendant did nothing 
until he was notified that judgment had been taken against him and 
his daughter by the payee trust company of the note. Later said 
judgment was vacated and subsequent thereto the note was trans- 
ferred to the plaintiff in the instant action, the United States, under 
the provisions of the National Housing Act. Subsequently plaintiff, 
as transferee of the payee brought this action against the defendants, 
husband and daughter, and judgment was obtained against them. 
Later this judgment was vacated on motion of defendants who 
answered denying the receipt of any consideration by them or any 
loan made by them, and further denied that plaintiff was a bona fide 
holder in due course of said note for value. Defendant daughter 
also alleged that she was a minor at the time she signed the note. 

It was held that defenses of fraud and want of consideration were 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 628. 





318 THE BANKING LAW JOURNAL 


good under the statutes of Ohio. ‘The plaintiff could not be a holder 
in due course-of the note because it took the note after it was overdue, 
and further because note recited that all interest therein was thereby 
assigned without recourse by-the payee. - The transfer of a negotiable 
instrument ‘by assignment under the: Ohio law is different from a 
‘ contract - ey: 


sani a the United auiep of. America against: George F. Hill and 
another, to, recover on a cognovit note. |. 

Complaint dismissed in accordance: with opinion. 

Don C. Miller,:-Uy'S. Atty., of Cleveland; Ohio, and Marcus L. Fried- 
man, Asst. U. 8. Atty., of Toledo, Ohio, for plaintiff. 

John H. Matthews, of Columbus, Ohio, for defendant. 


KLOEB, District Judge —Plaintiff brought suit on a cognovit note, 
signed by the defendants George F. Hill and Madeline Hill. The 
material portions of the note are as follows: 


‘Promissory Note 
“$718.63 ~~ 7 .y - Columbus, Ohio, 12-6 1935 
‘‘For value weet, the undersigned promise to pay to the order 
of The City National Bank & Trust Co. of Columbus at its office at 
9 E. Long St., Columbus, Ohio, the sum of Seven hundred eighteen and 
63/100 Dollars in consecutive monthly installments of $19.97 Dollars 
each, commencing January 15, 1936, and the balance 36 months after 


date hereof.’’ ... 


Thereafter there follows the usual acceleration and warrant of 
attorney clauses, with the added notation that the loan evidenced by the 
note was made under Title I of the National Housing Act of 1934, 12 
U.S. C. A. § 1702 et seq. The note bears the signatures of George F. Hill 
and Madeline Hill and under their signatures the words ‘‘ Prospect, 
Ohio.’’ The back of the note bears the following notations and endorse- 
ments. 


‘*Endorsements 
‘“Columbus, Ohio, May 12, 1937. 

‘All right, title, and interest of the undersigned to the within note 
is hereby assigned, without recourse, to the Federal Housing Adminis- 
trator acting on behalf of the United States of America. 

‘‘The City National Bank and Trust Company of Columbus, 
‘By /s/ G. E. Coffman, Vice-President 
Jan. 15, 1936 (Jan.) 19.97 
Mar. 21, 1936 (Feb.) 19.97 
Apr. 15, 1936 (Mar.) 19.97 
May 15, 1936 (Apr. thru August) 100.00 
**No. 150519 
‘In Judgment 
“‘Date 10-8-36 
‘*Charles E. King 
“Clerk of Courts.’’ 
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The facts have been stipulated by the parties, and are as follows: 

On December 6, 1935, one William H. Parker, an agent. of the Super- — 
Cold Midwest Co., of Chicago, Illinois, appeared at the store in Prospect, 
Ohio, which was owned and operated by Mary Hill, the wife of the 
defendant, George F. Hill. He endeavored to sell a refrigerated display 
case to Mr, Hill, having before that time been unsuccessful in interesting 
the owner, Mrs. Hill: Mr. Hill-informed him that he did not own the 
business and was not authorized to consummate the transaction. 
Whereupon, Mr. Parker requested Mr. Hill to sign a promissory note 
in the amount of $718.63 for the purchase of such a case, stating that 
he would go to Mr. Hill’s home and have the note signed also by Mrs. 
Hill, the owner of the business. Relying upon Mr. Parker’s representa- 
tion, Mr, Hill signed the note, and the former then took it to Mr. Hill’s 
home and, instead of presenting the note to Mary Hill, the wife and 
owner of the business, presented it to Madeline Hill, their sixteen year 
old daughter, stating that her father had requested her to sign the note. 
' Upon returning home in the evening, and learning what had trans- 
pired, Mr. Hill wired the Super-Cold Midwest Co., withdrawing any 
offer which he had made to purchase, and notified them to cancel the 
transaction. Neither Mr. Hill nor any one in his behalf made any pay- 
ment on said transaction, and neither did he hear from the Super-Cold 
Midwest Co. until a few days thereafter, when Mr, Parker returned and 
told Mr. Hill that everything was cancelled. Neither Mr. Hill nor any 
one in his behalf ever received any refrigerated display case. 

Mr. Hill did nothing further about the matter, until he was notified 
that, on October 8, 1936, judgment in the amount of $558.72 had been 
taken against him and Madeline Hill in the Common Pleas Court of 
Franklin County, Ohio, by the payee of the note. From January 15, 
1936, through August of 1936, a.total of $159.91 had been paid on the 
note, evidently by Mr. Parker or someone in his behalf. Neither Mr. Hill 
nor any one in his behalf ever made any payments on the note. 

On October 30, 1936, the judgment above referred to was vacated 
on motion of the defendant, and on May 12, 1937, the note was trans- 
ferred to the plaintiff under the provisions of the National Housing Act 
of 1934. Subsequent to this date, negotiations were had between the 
plaintiff and the defendant, George F. Hill, looking towards a settle- 
ment of the matter. Nothing was accomplished and, on April 4, 1942, 
suit was brought against the defendants and judgment rendered against 
them in the amount of $701.73, on April 8, 1942. On November 18, 
1943, this judgment was vacated on motion of the defendants, who filed 
answers denying that any consideration was ever received by them or 
any-loan made by them, and further denying that plaintiff is a bona fide 
holder of said note for value. Defendant Madeline Hill also alleged 
that, at the time said note was signed, she was a minor, sixteen years 
of age. 
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Because of the minority of the defendant Madeline Hill, the plaintiff 
‘ has agreed and consented that the action against her should be dismissed. 

It. is, of course, undeniable that, upon the agreed facts, the defense of 
fraud and no consideration is good, and judgment must be for the 
defendant George F. Hill, unless these defenses cannot be set up against 
the payee of the note or the present plaintiff. General Code of Ohio, 
Section 8133, provides that absence or failure of consideration is a 
defense to any party not a holder in due course. 

The plaintiff contends that these defenses may not be raised against 
it because ‘‘. . . the institution that purchased said note was the holder 
in due course... ,’’ and that the plaintiff, having taken through a 
holder in due course, is itself such a holder. The defendant contends, 
on the other hand, that the plaintiff cannot be a holder in due course, 
because of the fact that it secured the note after it was past due and, as 
a matter of fact, had already been in judgment. 

General Code of Ohio, Section 8157, defines a holder in due course 
as follows: 


‘*. . . One is a holder in due course who has taken the instrument 
under the following conditions: 

‘‘1. That it is complete and regular upon its face. 

‘2. That he became the holder of it before it was overdue, and 


without notice that it previously had been dishonored, if such was the 
fact. 

‘“3. That he took it in good faith, and for value. 

‘‘4. That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 


General Code of Ohio, Section 8163, provides: 


‘‘In the hands of any holder other than a holder in due course, a 
negotiable instrument is subject to the same defenses as if it were non- 
negotiable. But a holder who derives his title through a holder in due 
course, and who is not himself a party to any fraud or illegality affecting 
the instrument, has all the rights of such former holder in respect of all 
parties prior to the latter.’’ 


It would appear that the present plaintiff cannot be a holder in due 
course in its own right for two reasons. The first, there is no question 
that it took the note after it was over-due. Second, the note itself 
recites: ‘‘ All right, title, and interest of the undersigned to the within 
note is hereby assigned, without recourse, to the Federal Housing 
Administrator acting on behalf of the United States of America. The 
City National Bank and Trust Company of Columbus, By /as/ G. E. 
Coffman, Vice-President.’’ It is the law of Ohio that a transfer by 
assignment is different from a contract of endorsement. 29 Ohio Juris., 
See. 185, page 958, and cases there cited. 

In Carius v. Ohio Contract Purchase Co., 30 Ohio App. 57, 164 
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N. E. 234, 235, the Court said: ‘‘The word ‘assign’ has a definite and 
distinct meaning, and a transfer of a contract by assignment is quite 
different from a transfer of a contract for the payment of money only by 
indorsement;....’’ The first syllabus of that case is: ‘‘A writing on 
the back of a series of promissory notes, which purports to be an indorse- 
ment, but reads, ‘for valuable consideration we assign the notes and the 
mortgage securing the same,’ is a mere assignment of the notes.’’ The 
second syllabus is: ‘‘Where the maker of a series of promissory notes 
has a complete defense against the payee, he may use the same defense 
against an assignee of the notes.’’? The Court further says that an 
assignee stands in the shoes of his assignor. 

Plaintiff here, therefore, can have no more right to enforce the note 
in question than the payee of the note. The question thus resolves 
itself into consideration of the rights of the City National Bank and 
Trust Company of Columbus, the original payee. 

There is considerable conflict of authority as to whether or not a 
payee of a negotiable instrument may, under any circumstances, be 
considered a holder thereof in due course. This exact point has not 
been settled by the Courts of Ohio and there do not appear to be any 
Federal cases in point. 

General Code of Ohio, Section 8135, defines negotiation as follows: 


‘*An instrument is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee the holder 
thereof. If payable to bearer it is negotiated by delivery. If payable 
to order it is negotiated by the endorsement of the holder completed by 
delivery.”’ 


In view of this definition, it is difficult to see how the original payee 
can be a holder in due course. A negotiable instrument is issued to a 
payee, not negotiated to him, and Section 8157 of the General Code of 
Ohio, supra, requires that there be negotiation before there can be a 
holder in due course. The Court feels that the better line of reasoning 
is contained in those cases which hold that the payee of a negotiable 
instrument cannot be a holder in due course. I feel, also, that there is 
some indication in the cases that the Courts of Ohio would follow this 
view. In Ohio Juris., Vol. 29, Sec. 180, page 955, the following statement 
is made: 


‘‘This much vexed question has not been definitely settled in Ohio, 
although in a case construing and applying G. C. § 8229, (Dick v. Hyer, 
94 Ohio St. 351, 114 N. E. 251) the plaintiff, who was held, under this 
section, entitled to recover on the instrument as originally written was 
apparently the payee, although this was not altogether clear, and the 
court did not directly consider the question.’’ 


See, also, Edgar v. Haines, 109 Ohio St. 159, 141 N. E. 837, 838, 38 
A. L. R. 795, which holds that the word ‘‘negotiation,’’ as used in 
another section of the Negotiable Instruments Law, is a ‘‘technical term, 
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and is used in a technical sense as the transfer of a negotiable instrument 
in due course.’’ : 

Again, in Carius v. Ohio Contract Purchase Co., supra, the Court 
appeared to hold, at least by implication, that a payee could not be a 
holder in due course, saying ‘‘there being a complete defense, as already 
pointed out, by the maker of this paper against the payee, the same 
defense can be used against the present holder of the paper.’’ 

It would appear, therefore, that the plaintiff cannot be considered a 
holder in due course on the theory that it derived its title through a 
holder in due course. 

Another reason or theory for refusing to allow the defendant to 
raise the defenses of no consideration and fraud is that of estoppel: the 
application of ‘‘. . . the legal maxim that, where one of two innocent 
persons must sustain a loss from the fraud of a third, such loss must 
fall upon the one, if either, whose act has enabled such fraud to be 
committed... .’’ Edgar v. Haines, supra. Under the facts as the Court 
has them here, however, it cannot be said that this doctrine applies. 

The complaint is, therefore, dismissed as to both defendants. The 
defendant may have ten (10) days in which to file findings of fact and 
conclusions of law in accordance herewith, and the plaintiff may have 
five (5) days thereafter in which to file corrections or suggested additions 
thereto. 


Discretionary Statutory Powers of Banking 
Commissioner in Settlement of Claims 


In re New Jersey Title Guarantee and Trust Co., Court of Chancery of 
New Jersey, 10 Atl. Rep. (2d) 557 


By state statute a banking commissioner is vested with wide dis- 
eretion in liquidation of a closed bank and it is further provided by 
statute that the banking commissioner cannot be held civilly or 
criminally liable for any error in judgment or discretion in conduct- 
ing liquidation of a closed bank, R. 8. 17:4—104—106, N. J. S. A. 

Banking Commissioner under compromise agreement with a city, 
which was owed approximately $703,505, for taxes, interest and 
penalties owned by a trust company in liquidation, paid the sum 
of $530,476 in full settlement of said claim. 

It was held that it was within the statutory authority of the 
Banking Commissioner to enter into compromises and settlements, 
and therefore no action can be maintained against the Commissioner 
by his successor based on a report by the Governor charging mis- 
application of funds because some of properties were allegedly not 
worth saving. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 138. 
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In the matter of the New Jersey Title Guarantee & Trust Company 
in liquidation. Petition by Eugene E. Agger, Commissioner of Banking 
and Insurance, for instructions with respect to the institution of an 
action against his predecessor in office. 

Petitioner advised that no action can be maintained. 

John P. Nugent, of Jersey City, for petitioner, Eugene E. Agger, 
Com’r of Banking & Insurance. 

KAYS, V. C.—Mr. Eugene E. Agger, the present Commissioner of 
Banking and Insurance, presented a petition to me seeking instructions 
with respect to the institution of a suit against the former Commissioner 
of Banking and Insurance, Louis A. Reilly, his predecessor in office. 

It appears from the petition that: Mr. Reilly took possession of the 
New Jersey Title Guarantee and Trust Company on February 14, 1939 
for the purpose of liquidating it under the statute. On December 28, 
1939, Mr. Reilly, in accordance with a compromise agreement made with 
the taxing officials of the City of Jersey City, paid to said city the sum 
of $530,476.39 in full settlement of all accrued taxes, interest, penalties 
and redemption of tax sale certificates upon some three hundred and 
thirty-three properties either owned by the said Title Company or in 
which it had an interest. The petition further sets forth that the total 
amount of taxes, interest and penalties due upon said properties was 
approximately $703,505. 

The first report of the Commissioner covering his administration of 
the said Title Company was filed in this court on September 16, 1940. 
It is a voluminous and detailed document. All tax payments made 
during the period covered by the report are therein set forth and the 
amounts are allocated to each individual property, but the fact that the 
sum above mentioned was paid at one time, and in a lump sum, is not 
specifically stated. After notice and hearing, the report was confirmed 
by an order of this court made on November 22, 1940. 

In the month of December, 1943, almost four years after these pay- 
ments were made, Mr. Edison conducted an inquiry into the making of 
the payments, above referred to, and on January 17, 1944, the last day 
of his term as Governor of this State, made a public report which con- 
tained his conception of the transaction to the effect that part of the 
payment was not justifiable. Mr. Edison conceded that many of the 
properties concerned were sound assets and as to them, that the payment 
of taxes was proper ‘‘so that a good part of the total paid was above 
eriticism.’’ He asserted, however, ‘that other properties were not worth 
saving and that no payment should have been made with respect to 
them. Mr. Edison reached the conclusion that ‘‘the evidence points to 
gross negligence in the administration of the liquidation, and misapplica- . 
tion of the funds of the liquidation in making some of the tax payments. 
included in the amount paid to Jersey City on December 28, 1939.’ 

The report concludes with the recommendation that the legislature 
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impeach Mr. Reilly and that it enact curative legislation which would 
place more stringent restrictions upon the authority of the Commissioner 
of Banking and Insurance in the conduct of liquidation. The report also 
directs Mr. Agger, as Commissioner of Banking and Insurance, to bring 
suit against Mr. Reilly and suggests that any creditor of the liquidation 
has the right to file a class bill against Mr. Reilly specifically urging the 
Federal Deposit Insurance Corporation, as the largest creditor, to seek 
to ‘‘recoup whatever funds were negligently or improperly expended.’’ 

The report was given wide publicity. No. creditor brought suit and 
the Legislature enacted no so-called curative legislation. Commissioner 
Agger, however, was summoned to attend a joint meeting of the judiciary 
committees of the State Senate and the General Assembly at which 
meeting he was advised that in the opinion of the committees it was his 
“‘elear and official duty immediately to institute such court action or 
actions that will result in a prompt judicial determination of Mr. Reilly’s 
liability for the wrongful acts alleged against Mr. Reilly in Mr. Edison’s 
report.’’ 

The petition further alleges that Commissioner Agger thereupon 
consulted his counsel who advised him that it was his duty to submit 
the matter to this court for instructions ‘“because such suit does not 
offer any certain prospect of success and recovery and might be costly 
to the liquidation.’’ Hence this application. 

A copy of Mr. Edison’s report is annexed to the petition. The 
report asserted that the right to conduct the inquiry into the transaction 
in question arises by virtue of the provisions of R. 8. 52:15-7, N. J. S. A. 
I deem it unnecessary in this ex parte proceeding to pass upon the con- 
stitutionality of the above-mentioned statute or to determine the propriety 
of an executive inquiry into the conduct of the present liquidation of 
the said Title Company and I did not review the correctness of the 
conclusions reached by Mr. Edison. 

The Commissioner of Banking and insurance is given a wide discre- 
tion in the conduct of the liquidation of a closed bank. Among his 
specifically enumerated powers is his right to enter into compromises 
and settlements. R. S. 17:4-106,N.J.S. A. The payment of the taxes, 
above mentioned, clearly falls within the scope of the authority granted 
by the statute. 

The Legislature has ordained that a banking commissioner cannot 
be held liable either civilly or criminally ‘‘for any error in judgment 
or discretion in any action taken or omitted by him”’ in the conduct of 
liquidation. R, S. 17:4-104, N. J.S. A. It may perhaps be contended 
that the above language is too broad a cloak of immunity to drape about 
the shoulders of a public official. It is not the province of this court, 
however, to weigh tthe wisdom of the legislative policy expressed in the 
statute. 

The petitioner is, therefore, advised that no action can be maintained. 
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Written Notation Varying Joint Bank Account Governs 7 
Disposition of Funds 


Onofrey v. haaairriia Supreme Court of Pennsylvania, 40 Atl. Rep. 
(2d) 35 


A bank account opened as a true joint account with right of 
survivorship ordinarily vests a present interest in the parties, and 
upon the death of one party, the survivor, as sole and absolute owner, 
is entitled to the fund and no part of the fund constitutes part of 
the estate of the deceased. However, where the printed portion of 
the bank account signature card stated that depositors held the 
account as joint tenants, but a written notation appears above the 
printed matter, as follows: ‘‘Pay to Dtrs only after death of mother,’’ 
effect must be given all parts of the signature card, and it is held that 
the meaning of the quoted words is that the mother alone can make 
withdrawals during her lifetime. That written notation deprives 
daughters of any vested interest in the bank account until after the 
mother’s death, notwithstanding the fact that the daughters are 
named on signature card as joint owners, is not violative of any law.’’ 


Suit in assumpsit upon a written and sealed family agreement by 
Anna Hamara Onofrey and others against Susanna Hamara Wolliver 
and another. Plaintiffs’ motion for judgment non obstante veredicto 
was refused and judgment was entered on the verdict for defendants, 
and plaintiffs appeal. 

Reversed and rendered. 

Before MAXEY, C. J. and DREW, LINN, STERN, PATTERSON, 
STEARNE, and HUGHES, JJ. 

Reynolds & Reynolds and Robert J. een, all of Wilkes- Barre, for 
appellant. 

M. F. McDonald and M. F. McDonald, Jr., both of Wilkes-Barre, 
for appellee. 


ALLEN M. STEARNE, J.—This is a suit in assumpsit upon a 
written and sealed family agreement. The five plaintiffs and two 
defendants are brothers and sisters, children of Elizabeth Hamara, a 
widow, who died intestate on October 6, 1939. The agreement was 
executed by six of the seven children. Michael, a son, was not present 
when the agreement was signed, but acquiesced in it and is a party 
plaintiff. Plaintiffs’ motion for judgment n. o. v. was refused and 
judgment entered on the verdict, two of the five judges dissenting, in 
an opinion written by President Judge Valentine. This appeal 
followed. 

The agreement of the children (dated October 13, 1939) provided | 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 442. 
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that the mother’s entire estate ‘‘including anything upon which her 
name appears’’ should be divided equally among all seven children, and 
that the agreement should apply to all assets whether then known or 
later discovered. The issue is whether a $5,300 bank account in the 
First National Bank of Nanticoke in the names of the mother and two 
of the daughters, Susanna and Helen (the defendants), was included 
under the terms of the agreement. 

At the time of her death the mother had four bank accounts, one in 
her name alone, and three in her name and that of one or more of her 
children. These accounts were as follows: Glen Lyon National Bank, 
in the names of Elizabeth Hamara and Susanna Hamara, $2200; Miners 
National Bank of Wilkes-Barre, in the names of Elizabeth Hamara and 
Andrew and Susanna Hamara, $3212; First National Bank of Wilkes- 
Barre, in the name of Elizabeth Hamara alone, $1800; and First National 
Bank of Nanticoke in the names of Elizabeth Hamara, Susanna Hamara 
and Helen Hamara, $5300. The first three accounts were distributed 
among the seven children in accordance with the terms of the agreement. 

The bank account in question was opened on July 7, 1933. The 
signature card at the bank designates the account as owned by ‘‘Eliza- 
beth Hamara [the mother] and Dtrs. Suzanna and Helen.’’ It is signed 


by all three. The printed portion of the card reads: ‘‘It is agreed and 


understood that any and all sums that may from time to time stand 
on this account to the credit of the undersigned depositors shall be taken 
and deemed to belong to them as joint tenants and not as tenants in 
common; and in case of death of either, the First National Bank of 
Nanticoke is hereby authorized and directed to deal with the survivor 
as sole and absolute owner thereof.’’ In handwriting, appearing 
immediately above the printing as quoted, appear these words ‘‘Pay to 
Dtrs, only after death of mother.’’ 

The existence of the deposit was unknown to the other five children 
and was not disclosed by the two defendants. A few hours before the 
execution of the agreement, and while en route to the lawyer’s office 
to execute the same, the defendants, without plaintiffs’ knowledge, went 
to the bank, withdrew the deposit and divided it between them. This 
was admitted by the defendants at the trial, although it was unqualifiedly 
denied by them in their affidavit of defense. When the plaintiffs dis- 
covered that defendants had withdrawn and divided the fund, this 
action in assumpsit was brought against them. 

It is the contention of the defendants that because of the terms 
creating the deposit, the fund, upon the mother’s death, became the 
absolute property of defendants and formed no part of the mother’s 
estate. Defendants further maintained that the family agreement was 
not intended to include this account. Both defendants testified that the 

' fund deposited was jointly owned by the mother and the two daughters. 
It may be noted, in passing, that this testimony was in flat contradiction 
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of the sworn statement of the two defendants in their affidavit of defense 
that the money ‘‘was the sole and separate property of Susanna Hamara 
Wolliver.’’ No proof was submitted as to proportion of the alleged joint 
ownership of the fund deposited by the mother alone or the circumstances 
under which the fund was accumulated or acquired. 

The trial judge, at the conclusion of the testimony, submitted two 
questions to the jury to be answered in the form of a special verdict: 
(1) Did the parties intend to include this deposit under the terms of 
the written agreement and (2) did the defendants agree to divide the 
fund equally with all brothers and sisters, and were defendants guilty 
of fraud in failing to divulge the fact of withdrawal and division? 

We agree with President Judge Valentine who in dissenting said: 
‘‘The case presents no question of fact, but rather one of law.’’ It was 
error to permit a jury to pass upon the interpretation of a written 
document. This is a matter of law for the court, and not a question of 
fact for a jury. Baldwin v. Magen, 279 Pa. 302, 123 A, 815; Dougherty 
v. Proctor & Schwartz, Inc., 317 Pa. 363, 176 A. 439; Pears v. Shannon, 
329 Pa. 278, 198 A. 307; Currie v. Land Title Bank & Trust Co., 333 Pa. 
310, 5 A. 2d 168; Decker v. Williams, 130 Pa. Super, 100, 196 A, 910; 
Kolman v. Kolman, 335 Pa. 113, 6 A. 2d 532. 

The question of law which this issue presents is whether, in the 
written agreement dividing equally ‘‘our mother’s entire estate,’’ the 
words ‘‘including anything upon which her name appears”’ include the 
disputed bank account. 

We are in complete accord with the majority in the court below that 
a bank account opened as a true joint account with right of survivorship 
ordinarily vests a present interest in the parties, and is immediately 
effective. In such a situation, upon the death of one of the parties, the 
survivor as sole and absolute owner, is entitled to the fund. No part 
of the fund constitutes part of the estate of the one who dies. Where the 
fund had been the sole property of the deceased, the survivor, by virtue 
of the contract of deposit, acquires it as a completed gift. The three cases 
cited in the opinion of the majority of the court below are accurate 
expositions of the law: Mardis v. Steen, 293 Pa. 13, 141 A. 629; Reap v. 
Wyoming Valley Trust Co., 300 Pa. 156, 150 A. 465; In re Patterson’s 
Estate, 341 Pa. 177, 19 A. 2d 165. 

Had the printed portion of the deposit card remained unmodified by 
any other terms, the defendants would have been joint owners of the 
fund, with right of survivorship, and the fund, or any portion thereof, 
would not have been a part of the mother’s estate. The court below 
failed to give effect to the written words immediately preceding the 
printed ones: viz: that withdrawals by the daughters were restricted 
until after the death of the mother. Thus, while the printed words 
would have created a present interest in the daughters, the written words 
were repugnant to such a construction. Obviously it was not the 
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purpose of the written insertion ‘‘Pay to Dtrs only after death of 
Mother’’ to emphasize. the right of survivorship clearly stated in the 
printed terms. Such a construction of these words would make them 
meaningless surplusage. It is well settled that in construing written 
instruments effect must be given to all of the parts, if this is possible. 
Words cannot be deleted or construed away merely because they interfere 
with a reader’s desired interpretation. Here, the printed words purport 
to give all of the persons named on the deposit card a present joint 
‘ownership in the account. The written words, however, completely 
negative such an intention. They expressly deny to the daughters the 
right to receive payment of the fund during the lifetime of the mother. 
The plain meaning of the insertion is that the mother, and the mother 
alone, could make withdrawals during her lifetime. If there were any 
ambiguity in the written words, such ambiguity would be resolved by the 
testimony of the bank official, who made the insertion of the written 
words at the decedent’s request. He testified that only one withdrawal 
was made upon the account prior to the death of the mother, and that 
this was made by the mother. He was asked: 

‘‘Q. To make it simple so the jury will understand; after this 
account was opened, and according to the agreement on your card, 
Susanna and Helen could both have withdrawn money, could then not? 
A. After the death of the mother, yes sir. 

**Q. And during the life of the mother? A. Not with that notation 
on there. 

‘‘Q. Under what? Under what, Mr. Bejza? A. Pay to daughters 
only after death of mother. 

**Q. Well that is above the agreement, isn’t it? A. That is part 
of the agreement.’’ 


On redirect examination he was asked: 


‘‘Q. However, during the lifetime of Mrs. Elizabeth Hamara your 
bank paid no money to anybody but her? A. Nobody but Mrs. Hamara.’’ 

In the face of this evidence showing the construction placed upon 
the contract of deposit by the parties prior to the death of the mother, 
and in consideration of the plain meaning of the written words them- 
selves, it cannot be pretended that the insertion made no change in the 
printed terms of the card. 

Where written and printed clauses of an instrument are repugnant 
to each other the printed form must yield to the written clauses, as the 
latter are presumed to be the deliberate expression of the real intent of 
the parties: Commonwealth v. Friedman, 121 Pa. Super. 591, 184 A. 
672; Haws v. St. Paul Fire & Marine Ins. Co., 130 Pa. 113, 15 A. 915; 
Duffield v. Hue, 129 Pa. 94, 18 A. 566; Grandin v. Rochester German 
Ins. Co., 107 Pa. 26. 

We are therefore required to determine, as a matter of law, the effect, 
upon the status of the account, of the provision restricting withdrawals 
by the daughters until after the mother’s death. 
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It is well settled that when an interest becomes effective only after 
death, the document creating the interest, whether bank account, deed, 
check, note or other paper, is regarded as testamentary in character, 
and must be treated as such. This principle was recognized by this 
Court in Mardis v. Steen, supra, which is cited by the majority in the 
court below. Justice Frazer (later Chief Justice) in the opinion in 
that case cites with approval and discusses Grady v. Sheehan, 256 Pa. 
377, 100 A. 950, where an account was opened as a joint account 
with right of survivorship, but there was an added provision that 
the survivor should pay the debts and funeral expenses of the one 
dying. As Justice Frazier points out (293 Pa. at page 17, 141 A. 
at page 630) such direction rendered the paper ‘‘testamentary in 
character, and consequently not effective to vest a present interest 

’? Perhaps the leading case on this principle is Turner v. 
Scott, 51 Pa. 126. In that case grantor made a deed of real estate 
which provided that the ‘‘conveyance in no way [was] to take 
effect until after [his] decease.’’ It was held that the document was a 
testamentary instrument. In re Zell’s Estate, 329 Pa. 312, at page 314, 
198 A. 76, at page 77, Mr. Justice Linn, citing Turner v. Scott, supra, 
with approval, says: ‘‘If the instrument is a legal declaration of .. . 
intention directed to be performed after . . . death, it is a will.’”’ In Knoll 
v. Hart, 308 Pa. 223, 162 A. 228, 229, and interest in a newspaper was 
assigned and conveyed with the provision that ‘‘. . . the actual possession 

. [was] to become effective at and immediately upon my decease.’’ 
The writing was held to be testamentary in character. In Re Gibson’s 
Estate, 128 Pa. Super, 44, 193 A. 302, a paper in the form of a judgment 
note, containing a direction that after the death of maker certain things 
were to be performed, was construed to be testamentary in character. 
In Waltman v. Germantown Trust Co., 92 Pa, Super. 480, the depositor 
endorsed on the signature card that, in the event of his death, the trust 
company was to pay the balance in the account. to his wife. It was 
declared to be testamentary in character. 

In the present case the interest of the daughters in the fund depended 
upon the exercise by the mother, during her lifetime, of her sole right 
to receive payment of the fund. She could have withdrawn the entire 
amount, thereby effectively revoking the gift to her survivors. This was 
the effect of: the written insertion on the printed card. The fact that 
it deprived the daughters of any vested interest in the fund until her 
death, although they were named on the card as joint owners, was not 
violative of any law. The Banking Code of May, 15, 1933, P. L. 624, 
Section 903, 7 P. S. § 819—903, provides: ‘‘A. Whenever a deposit shall 
be made in an institution in the names of two or more persons, the 
institution shall not pay out such deposit, any part thereof, or interest 
thereon, except upon the proper check, order, or receipt, as the case may 
be, of both or all of such persons, unless at the time of making the 
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deposit a different arrangement shall have been specifically provided 
for ....’’ Here the written provision on the card specifically provided 
for the exclusion of the daughters from participation in the fund until 
the death of the mother, leaving the fund her property during her life- 
time, subject to her disposal, with the direction that it be paid to her 
daughters upon her death. The deposit agreement was therefore testa- 
mentary in character, and the balance remaining in the account was part 
of the mother’s gross estate. The evidence of the daughters was entirely 
insufficient to establish that any part of the fund was their individual 
property. The money was deposited in one sum by the mother, and 
while the daughters alleged that it represented in part their individual 
earnings, which she had ‘‘saved’’ for them, they did not indicate how 
much of the sum represented such earnings, or whose property they were 
at the time of the deposit. The daughter Helen testified that she ‘‘gave’’ 
her earnings all to her mother. The daughter Susanna testified that the 
fund represented the earnings of her mother and sister, as well as her 
own, which her mother had saved. None of this evidence was incon- 
sistent with the mother’s absolute ownership of the sum deposited at the 
time the account was created. 

The present case differs very materially from In re Lewis’ Estate, 
139 Pa. Super, 83, 11 A. 2d 667, 668. In that case the owner of a savings 
account presented a letter to the bank of deposit directing that the 
account ‘‘be made a joint account with my son. . . the money to be drawn 
only in ease of my death.’’ It was held that a vested interest in the 
fund had been presently created for the son although his enjoyment was 
deferred, and that the instrument was not testamentary. There, how- 
ever, no money was to be drawn by either the son or the donor during 
the latter’s lifetime. The fund could not be diminished or completely 
consumed by the donor, assuming, as the Superior Court apparently 
did, that the gift was irrevocable. In the present case, however, the 
mother could, and did, draw upon the fund during her lifetime, retain- 
ing thereby the power to revoke the gift to the daughters, who were 
entitled to payment only after her death. 

Even if this instrument were not testamentary, the plaintiffs were 
entitled to a directed verdict because the parties themselves had 
expressly agreed in writing, under seal, that ‘‘anything upon which 
[the mother’s] name appears’’ should constitute a part of the mother’s 
estate, and be divided equally among all the children. The intention 
of the children in making this agreement was to share all of the mother’s 
property pro rata, despite the fact that certain children had been favored 
by the mother in her creation of several joint bank accounts. The 
mother’s name did appear upon this account. It appears upon its face 
that the very purpose of the agreement was to prevent what actually 
occurred. 

All the children, including defendants, construed the agreement as 
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above indicated. Two other of the four bank accounts were in the joint 
names of the mother and certain of the children. These other funds 
were distributed equally among the children in accordance with the 
family agreement. This account being precisely in the same situation 
as the others, no reason is apparent why it should be excluded from the 
operation of the agreement. 

Defendants allege that the fund was not mentioned in the agreement, 
and that its existence was not known to the plaintiffs when the agreement 
was entered into. However, none of the other accounts were specifically 
mentioned in the agreement, and if the existence of this fund was not 
known to plaintiffs it was because it had been purposefully concealed 
from them by defendants. The agreement, which provided that there 
should be included in the mother’s estate ‘‘anything upon which her 
name appears,’’ expressly applied to all such property ‘‘whether dis- 
covered already or whether it shall be discovered in the future.’’ 

Even more specious is defendants’ contention that at the time the 
agreement was signed this account was not one upon which their mother’s 
name appears because they had, while on their way to the family 
conference, drawn out the money and deposited in their individual 
accounts. Obviously they cannot profit by their attempt to conceal 
from their brothers and sisters the existence of this account which their 
mother had created. The agreement clearly referred to anything upon 
which the name of the mother appeared at the time of her death. 
Defendants’ assertion that they did not understand what they signed, 
although they are literate, and that they were told by the attorney who 
drew the agreement that ‘‘it did not mean anything’’ will not bear close 
scrutiny. It was read to them in its entirety, and pursuant to it, they 
joined with their brothers and sisters in thé’ equal distribution of the 
other accounts. 

Investigation of the record in the court below reveals that the 
administratrix accounted for all other funds in this estate, filed an 
account, distributed same in equal seventh shares, paid the inheritance 
tax and has been discharged. We will not therefore require this fund 
to be paid to an administratrix d. b. n. for distribution in the Orphans’ 
Court. We will treat it, as owned in common by the seven children, 
subject to whatever inheritance tax is due the Commonwealth. We 
assume that if any such tax has not been paid appropriate steps for its 
collection will be taken by those whose duty it is to collect the tax. 

The judgment of the court below is reversed, and is here entered 
for the plaintiffs n. 0. v. Costs to be paid out of the fund. 


DREW, J., MAXEY, C. J., and HUGHES, J., dissent. 


DREW, J. (dissenting)—I am firmly convinced that the majority 
opinion is based on an erroneous interpretation of law, and that the 
reversal of the learned court below is contrary to law and justice. 
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The majority admit that ‘‘Had the printed portion of the deposit 
card remained unmodified by any other terms, the defendants would 
have been sole owners of the fund, . . . and the fund, or any portion 
thereof, would not have been a part of the mother’s estate.’’ But the 
majority hold that since there was upon the card the written words 
‘‘Pay to Dtrs [daughters] only after death of Mother’’ no present 
interest vested in the daughters, that the written words ‘‘postponed 
enjoyment until after the mother’s death,’’ and that therefore, the card 
was testamentary in character and the money passed to the mother’s 
estate at her death. With this I cannot possibly agree. 

The intention to create a joint account, with the right of survivor- 
ship, is unquestioned. That the money in the account, was the property 
of defendants was strongly asserted by them and not denied by anyone. 
They testified they lived with their mother until they were married, 
Helen when she was twenty-three and Susanna when thirty-five years 
of age. Each confirmed the statement of the other that they worked and 
gave their wages to their mother to save for them. Helen said she 
worked for eight years as a domestic servant for $50.00 a month and 
gave all to her mother. Susanna said she worked from 1914 to 1931 as 
a domestic and later as a weaver in a silk mill, and gave her earnings 
to her mother. Both testified their mother did save the money for them 
and that the money in this account belonged to them. The plaintiffs, 
all brothers and sisters of defendants, who must have known whether 
or not what defendants said was true, testified but did not deny that 
the defendants worked as indicated and gave their earnings to their 
mother. Hardly anything could be more impressive of the integrity 
of defendants. 

It is difficult to understand, with this testimony in the record, how 
any court can say defendants did not have a present vested interest in 
this bank account from the moment it was created. If only this testimony 
were in the case, it seems to me it should be determined that the intention 
of the parties to create a joint account, with survivorship, had been 
successful. Defendants certainly had a vested interest in their own 
money. 

But that is not all. If defendants had no such personal interest in 
the money, they got a present vested interest in it at the time the account 
was created. The action of the mother in making the deposit on the 
terms stated in the card gave defendants, whose names appear thereon, 
a joint interest with right of survivorship. The modification ‘‘Pay to 
Dtrs only after death of mother’’ did not postpone their interest. The 
account was joint, they each had an equal interest in it. Upon the 
mother’s death, the fund formed no part of her estate, but rather 
became the sole property of defendants: Mardis v. Steen, 293 Pa. 13, 
141 A. 629; Reap v. Wyoming Valley Trust Co., 300 Pa. 156, 150 A. 
465; In re Patterson’s Estate, 341 Pa. 177, 19 A. 2d 165. 
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It is well settled, as we said in Knoll v. Hart, 308 Pa. 223, 227, 162 A. 
228, 229: ‘‘In judicial construction, one of the principal tests as to 
whether a document is a will or a conveyance inter vivos is: Was an 
estate granted, and when did the maker intend that the instrument 
creating it should be effective?’’ It is equally true, as stated by us in 
Turner v. Scott, 51 Pa. 126, 134: ‘‘The doctrine of the cases is, that 
whatever the form of the instrument, if it vest no present interest but 
only appoints what is to be done after the death of the maker, it is a 
testamentary instrument.’’ With these principles definitely in mind, it 
readily appears that the signature card here in question is not a 
testamentary writing. That a present interest vested in the daughters 
when the account was opened is made clear by the fact that since the 
account was created in the names of the mother and her two daughters 
jointly, no withdrawals during the lifetime of the three depositors could 
legally be made from this account without the joinder of all: Michie on 
Banks and Banking, Vol. 5, ch. 9, § 46, p. 105. See also, the ‘‘Banking 
Code,’’ Act of May 15, 1933, P. L. 624, Art. IX, § 903, 7 P. S. § 819-903.1 
When the fund was placed in the joint names of the mother and 
daughters, the mother surrendered all power within herself to revoke 
her act and have the account returned to her name alone: 7 Am. Jur., 
Banks, see. 509. 


The majority opinion cites a number of cases* in support of its 


1“A, Whenever a deposit shall be made in an institution in the names of two or 
more persons, the institution shall not pay out such deposit, any part thereof, or 
interest thereon, except upon the proper check, order, or receipt, as the case may 
be, of both or all of such persons, unless at the time of making the deposit a different 
arrangement shall have been specifically provided for, or unless at a subsequent 
time all the parties agree to a different arrangement.” 

A national bank is subject to the laws of the state in which it is doing business 
in respect of its affairs unless the laws are inconsistent with the laws of the United 
States, or interfere with the bank’s purpose, or destroy its efficiency as a federal 
agency: Jenckes v. Deitrick, D. C., 27 F. Supp. 408. 


2In Grady v. Sheehan, supra, the paper there in question was lodged with the 
bank and stated that the account was joint with right of survivorship, but also 
provided that the survivor was to apply so much of the account as may be necessary 
for the payment of the debts and expenses incidental to the last illness and burial 
of the one dying. In Turner v. Scott, supra, a man conveyed his farm to his son, 
subject to the provision that “this conveyance in no way to take effect until after 
the decease of the said ... grantor.” In Re Zell’s Estate, 329 Pa. 312, 198 A. 76, 
the paper under consideration provided that decedent’s administrators hand over to 
one Anna M. Shupert “immediately upon my death, an envelope marked for her, 
in my Safe Deposit Box in the Byrn Mawr National Bank,” which envelope 
contained certain listed securities. In Knoll v. Hart, supra, the written instrument 
there in question was a paper, which Hart had executed prior to his death and. 
delivered to one Knoll, wherein it was recited that the two had established a 
successful business, and that since Hart recognized the value of Knoll’s services and 
was desirous of compensating him, that he, Hart, thereby sold, assigned, and trans- 
ferred to Knoll, his heirs and assigns, a one-third interest in the property, etc., 
belonging to him [Hart] trading as the Chemical Publishing Company, “the actual 
possession by Edmund E. Knoll of said one-third interest to become effective at 
and immediately upon my decease.” “I do further bind my heirs, executor or 
administrator . . . to make, execute, and deliver ... such... instrument in writing 
as may be deemed essential or necessary to fully vest the possession . .. in said 
Edmund E. Knoll.” In Re Gibson’s Estate, 128 Pa. Super. 44, 193 A. 302, the 
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decision that the writing in question is testamentary. It is my opinion 
this writing is not testamentary, the cases cited are not in point, and 
are easily: distinguishable on their facts from the instant case. In all 
those cases it clearly appeared that the paper under consideration was 
testamentary in character, since there was no intention to vest a present 
interest, only to appoint what was to be done after the maker’s death. 
As for instance (Grady v. Sheehan, 256 Pa. 377, 100 A. 950), where 
it was directed that the survivor should pay the debts and funeral 
expenses of the one dying. Certainly interest and enjoyment was post- 
poned there, not only until after death but until all the debts and funeral 
expenses were paid; only then, if something were left, could the survivor 
be allowed to enjoy it. How different the facts of the instant case, 
where not anything was appointed to be done after the mother’s death. 
Here the interest was vested in all three the moment the account was 
opened but the time of payment to defendants was postponed. Since 
none of the three could have drawn the fund without the consent of the 
others,*? not anything was gained by anyone by placing the injunction— 
payable only after death of mother—on the card. This written statement 
is in no way inconsistent with or repugnant to the printed provision 
expressly creating a joint tenancy with right of survivorship. 

In Re Lewis’ Estate, 139 Pa. Super. 83, 11 A. 2d 667, 668, (a case 
very similar, to the instant case), the writing under consideration was 
held not to be testamentary in character. There, the decedent, who had 
a savings account, addressed and signed a letter to the bank, dictated 
by the cashier at her suggestion, which provided that ‘‘I hereby direct 
that the Savings Account . . . be made a joint account with my son... 
The money to be drawn only in case of my death.’’ Judge BALDRIGE, 
speaking for a unanimous Superior Court, said (139 Pa. Super. at 
pages 85, 86, 11 A. 2d at page 688) : ‘‘The final phrase ‘the money to be 
drawn only in case of my death’ is not inconsistent with an immediate 
disposition and does not make the writing testamentary in character. 
Where a present interest is vested, the fact that the actual enjoyment 
or payment of the money is postponed until after the death of the donor 
does not make the instrument testamentary (28 C. J. p. 624) as the mere 
deferring of payment until after the death of the maker is not of itself 
sufficient to make the writing testamentary. [In re] Eisenlohr’s Estate 
(No. 2), 258 Pa. 438, 441, 102 A. 117; Hess v. Jones, 335 Pa. 569, 573, 
7 A. 2d 299.’’ This is the law of the instant case and should be followed 
here. 
paper being considered was a printed judgment note, in which certaih of the words 
were stricken out, and which contained a direction that, after the death of the 
maker, there was to be collected from his estate and paid to the order of a named 
person a stated sum weekly, and which recited the reason for the gift. In Waltman 
v. Germantown Trust Co., 92 Pa. Super. 480, the owner of a savings account endorsed 
on the signature card that in the event of his death, he authorized the trust company 


to pay over to his wife the balance of rose. § standing in the account. 
*In re Gallagher’s Estate, 1944, 55 Dauph. 386. 
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The trial judge, at the conclusion of the testimony, submitted two 
questions to the jury to be answered in the form of a special verdict: © 
(1) Did the parties intend to include this deposit under the terms of the 
written agreement and (2) Did the defendants agree to divide the fund 
equally with all brothers and sisters, and were defendants guilty of 
fraud in failing to divulge the fact of withdrawal and division, The 
jury answered these questions in the negative and found in favor of 
defendants. 

It is well settled that the construction of a written contract is a matter 
for determination by the court: Kolman v. Kolman, 335 Pa. 113, 6 
A. 2d 532); Pears v. Shannon, 329 Pa. 278, 198 A. 307. I agree with the 
majority that it was error for the learned court below to have submitted 
the interpretation of the contract made by all the children to the jury, 
for there is no ambiguity in the agreement. However, plaintiffs were not 
harmed by this action, because the court was bound as a matter of law 
to have reached the identical conclusion at which the jury arrived. 
The intent of the parties, expressed in clear and unambiguous language, 
is that only the ‘‘estate’’ of their mother was to be covered by the 
provisions of that agreement. Since the fund in question never con- 
stituted part of the mother’s estate, the contract of the children had no 
effect upon it. 

I would, therefore, affirm the judgment entered by the court below. 

MAXEY, C. J., and HUGHES, J., join in this dissent. 


Assignee of Bank’s Assets Entitled to Proceeds of 
Insurance Policy Paid Out of Embezzled 
Bank Funds 


Brown v. New York Life Ins. Co., District Court, D. Oregon, 58 Fed. 
Supp. 252 


Where an officer of a national bank embezzles and misappropriates 
money and other assets of the bank, he is under duty to disclose the 
fact of his indebtedness to the bank, and to exercise right of set-off 
for bank as to any moneys which he deposits in said bank irrespective 
of the source. The officer is also under the duty to apply all salary 
payments to liquidation of indebtedness. 

Where none of embezzled funds of bank are traced directly into 
premiums of policies on officer’s life, nor into account he had with 
the bank, and it is shown that officer had no other source of income 
initially except his salary from the bank and embezzled funds, and 
all premiums are paid, with one exception, by checks drawn upon 
the bank, it is held that assignee of the bank’s assets (Federal Deposit 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1486. 
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Insurance Corporation, in the instant case) rather than the beneficiary 
(mother of deceased bank officer) named in the policies is entitled 
to the proceeds. 


Action to recover the proceeds of life policies by Ruby M. Brown 
against the New York Life Insurance Company, wherein the Federal 
Deposit Insurance Corporation was interpleaded as a defendant. 

Judgment for the Federal Deposit Insurance Corporation. 

James C, Dezendorf, of Portland, Or., for plaintiff. 

Robert F. Maguire, of Portland, Or., for defendants. 


JAMES ALGER FEE, D. J.—On November 27, 1935, the New York 
Life Insurance Company issued two policies of insurance on the life of 
Edward N. Brown in the sum of $10,000 each, in which policies Ruby M. 
Brown was named as beneficiary. The premiums on these policies were, 
with one exception, paid by checks drawn upon the Harney County 
National Bank of Burns, Oregon, and dated from November 29, 1935, 
to October 21, 1940. 

Edward N. Brown was employed by the Harney County National 
Bank beginning in the year 1927, as teller, and in other capacities. On 
January 12, 1932, he became assistant cashier and on January 7, 1936, 
he also became a director. Upon becoming vice-president on January 11, 
1938, which office he held until his death on August 6, 1942, he gave up 
the position of assistant cashier. 

During the years of his connection with the bank, Brown embezzled 
$416,000. The audit shows that the net amount of defaleations from 
customers’ accounts alone amounted to approximately $6,000 before 
1935 and to over $12,000 during that year. The schedule of further 
withdrawals from this source alone, during the stated periods, follows: 


1936 $ 3,031.52 
1937 17,996.84 
1938 40,982.14 
1939 93,203.44 
1940 39,780.33 


Brown carried a personal account, ‘a special account and a commercial 
account at the bank in which he deposited sums from various sources. 
At no time was the total amount in all of these accounts, on any par- 
ticular date, equal to the sum of his defalcations to that date from com- 
mercial accounts of the bank alone. . 

There were showings that Brown owned properties for which he had 
paid cash, that he had received loans and had sold property and received 
the purchase price, and that he had received gifts. Taking all these 
matters into consideration, the total amount thereof did not equal the 
amount of defaleations at any time. When the defalcations were about 
to be discovered by bank examiners, Brown committed suicide. 
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Ruby M. Brown, as beneficiary, made claim for the full amount of 
the insurance policies. Two checks were issued to her for a total sum 
of $20,582 by the insurance company. Upon discovery that the Federal 
Deposit Insurance Corporation had a claim, the insurance company 
stopped payment upon these checks. Upon commencement of this action 
by Ruby M, Brown, against the insurance company, it answered by 
depositing these funds in court and asking for an order requiring the 
claimants to interplead. Based upon a stipulation, an order was entered 
discharging the New York Life Insurance Company of liability and 
setting up adversely the claims of plaintiff and the Federal Deposit 
Insurance Corporation. 

A pretrial conference was held between the Federal Deposit Insurance 
Corporation, intervenor, which was the assignee of the assets of the 
Harney County National Bank, and Ruby M. Brown, the mother and 
beneficiary of the insurance policies on the life of Edward N. Brown. 
The results of this conference were crystallized in a pretrial order which 
accurately defines the questions of fact and law to be answered by the 
court. 

The matter thus arises between the beneficiary (who paid nothing 
therefor) of insurance policies upon the life of an embezzler and the 
assignee of the assets of the bank from which he embezzled. The cardinal 
factor is, that no item of the embezzled funds is traced directly into the 
premiums of the insurance policies, nor into the bank accounts, which 
Brown maintained with the Harney County National Bank. 

This cause is complicated by the geometrical increase of the fact- 
pattern. Reduced primarily to the. lowest terms, it is relatively simple 
of solution. First, if Brown were alive, could the bank recover from 
him the moneys paid out by virtue of checks drawn by him and from 
his transferee without notice, but without consideration. 

The sole ground of recovery by the bank against the transferee would 
be that a trust had been erected by the use of money of the bank in that 
transfer. 


In order to further clear the ground, a distinction must be drawn 
between transactions which are consensual and in the normal course of 
business, and those which are colored by a proven fraud. 

In the first category are placed dealings presumed to be innocent 
between solvent parties and which occur as ordinary commercial trans- 
actions. Thus, where a person brings cash into a bank which accepts 
it, the relation is that of debtor and creditor. When such a customer 
writes a check, the bank pays out its own money but is entitled by the 
implied contract of deposit to charge to the account of the customer the 
amount thereof. If the customer writes and presents a check for more 
than he has originally turned over to the bank, there is no obligation to 
honor the demand. If the bank does pay the check, the transaction 
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is a loan to the customer. The drawee, even if he paid no value therefor, 
is not liable to the bank. .: 


If the bank loans money to the customer and the loan has matured, 
the bank has a right at any time to set off the amount owed to it against 
the amount owed by it. The bank thereby becomes liable only for the 
remaining balance of its debt to the customer, if there be any. But if the 
bank does not exercise this right of set-off, and, in the face of the obliga- 
tion of the customer to it, pays the check, it will have no recourse against 
the drawee of the check and can neither recapture the money nor follow 
the proceeds thereof. 

Likewise, a solvent corporation may pay the personal debts of its 
officers and directors by corporate check and while there is no doubt of 
its right, itself or through its assignee, to recover from the officers, it 
has no right against the payee, although the face of the check conveyed 
notice of the transaction and even though no value was given therefor.’ 

Also, a corporation whch is solvent may make an agreement with its 
officers who are the sole stockholders, to make payments on insurance 
policies upon the lives of each of these respectively. If the agreement 
is carried out, there will be no right upon the part of the corporation or 
its assignee to recover the proceeds of the policies,2 when it becomes 
insolvent. . 

Now there is a like distinction to be observed in considering relations 
which are given sanction by the courts as trusts. Shortly, express trusts 
and implied trusts such as those called resulting trusts, are consensual in 
origin. With such relationships, the presumptions of innocence and 
fair dealing apply. <A constructive trust, on the other hand, is one 
imposed by law because of proven fraud, duress or undue influence 
exercised. by the party charged. 

In cases of express trusts, since it is assumed the trustee is acting 
innocently so long as he maintains a balance sufficient to cover the exact 
amount of the trust fund in a bank account, he is given credit for paying 
out his own funds in any expenditures.* Therefore, if he purchases life 
insurance by check upon the same bank account, the premiums are 
deemed his and the proceeds of the policies inure to his beneficiary. If 
the trustee has two trust funds, one of which was given him for the 
purpose of insurance, and he did purchase insurance and there was not 
sufficient to cover both funds remaining, it will be presumed that he 
paid the premiums out of the fund entrusted to him for that purpose.* 
It is likewise held that where the trustee of an express trust reduces the 
amount in the bank where he had deposited his own funds and trust 
funds, below the sum of the trust moneys, and thereafter introduces 


1Sweet v. Lang, 8 Cir. 14 F. 2d 762. 

2Oliver v. Northwestern Mutual Life Ins. Co., D.C., 2 F.Supp. 266. 

3See Portland Building Co. v. State Bank of Portland, 110 Or. 61, 222 P. 740. 
4Bromley v. Cleveland, C., C. & St. L. Ry. Co., 103 Wis. 562, 79 N.W. 741 
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into the account his own money, the latter sum is not in restitution, but 
is assumed to remain his in the absence of clear intention to make 
restitution. The presumption here again is in favor of fair dealing. It 
is assumed that the trustee withdrew the moneys from the trust in 
accordance with the purposes thereof. Finally, it is held that where 
there is an express trust, and the trustee is dead and cannot explain the 
mingling of funds, the burden of tracing remains with the cestui que 
trust.5 Here again, the presumption of innocence prevails. 

But the courts are equally clear in holding that where the trustee of 

an express trust commingles funds and is unable to explain the trans- 
action, the whole becomes a trust fund.® This is because the presump- 
tion has been dissipated. 
_. When the field of constructive trusts is approached, there is a relation 
imposed by the courts, between parties, to prevent unjust enrichment 
of one to the detriment of the other." The fundamental difference 
between such different concepts and the sanctions attendant thereon 
cause a wide divergence of results. 

‘*An attempt to define a trust in such a way as to include constructive 
trusts as well as express trusts is futile, since a single definition which 
would include such distinct ideas would be so general as to be useless.’’ ® 

These basic concepts are then entirely distinct. The failure of the 
courts, on occasion, to recognize this distinction of the two concepts, 
called by the general name ‘‘trust,’’ leads to confusion. Generally speak- 
ing, the courts will compel one who obtains land, personal property or 
money from another by means of fraud, duress or undue influence, to 
hold the property as though he were a trustee of an express trust.® In 
other words, by analogy, tthe courts reflect many incidents of an express 
trust in reasoning about this creation, to prevent unjust enrichment. 

While express trusts are fiduciary relationships, a constructive trust 
need not have its origin in such a bond. But the courts impose a con- 
structive trust upon money or property obtained through breach of the 
obligations by one who takes advantage of the opportunities laid open 
in a fiduciary or confidential relationship.1° There the duty is plain, 
and the breach is usually in violation of good ethics as well aslaw. Thus, 
there is imposed the constructive trust, or the trust ex maleficio. There 
are two important differences between the incidents imposed by the 
court as a result of the finding of such a breach of duty involving transfer 
of property, and those applied to an express trust. In the first place, 
there is no presumption of innocence or fair dealing because the imposi- 


5Logan v. Logan, 138 Tex. 40, 156 S.W.2d 507. 
6Tretheway v. Tretheway, 16 Cal.2d 133, 104 P.2d 1033. 
TRestatement of Restitution, c. 9. 

8Restatement of Restitution, p. 641. 

%Seott on Trusts, Vol. III, § 468. 

10Scott on Trusts, Vol. III, § 468. 
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tion of a constructive trust presupposes a finding of bad faith and fraud. 
In the second place, the duty to restore all the avails of breach of faith 
requires a more flexible concept than the res which canalize the obligation 
of express trusts. 

Turning to the situation in the instant case, we find that the high 
duty of Brown, in his confidential capacity as a director-officer and 
trusted employee of the bank, was well defined. He was a fiduciary at 
all times. As a director he was bound by oath to diligently and honestly 
administer the affairs of the bank and was bound by oath not to violate 
himself or permit violations of the federal law relating to a national 
bank." As an executive officer of the bank, he could not borrow or 
otherwise become indebted to it, or receive credit except under extremely 
limited conditions of which he was required to make a writtew report.!* 
If he had known of any embezzlements or thefts from the bank, he would 
have been required to give the bank notice thereof in order to protect its 
interests. If he had known of any customer of the bank who had em- 
bezzled money therefrom or who was indebted thereto, and who had 
also placed money on deposit, if the facts were unknown to other agents 
of the bank, he would have been required to report it in order that the 
bank could protect itself by the exercise of the right of set-off or by other 
means within its power. 

There was a breach of this duty owed by Brown to the bank, and a 
wilful abuse of the confidence and trust placed in him. He embezzled 
and misappropriated moneys and other assets of the bank in a sum of 
over $416,000. His realization of the criminal phases and consequences 
of his acts’* and his moral and ethical responsibility therefor caused him 
to take his own life. 

The evidence indicates that large sums of money were taken directly 
from the bank. When notes evidencing loans made by the bank were 
paid, he kept the money. When deposits were made he also took the 
money. He concealed all of these transactions from the other officers 
of the bank and the bank examiners, by a series of false entries of debits 
and credits on the books; by abstracting individual ledger sheets of cus- 
tomers from the files; by leaving notes, which had been paid, in the files 
of the bank as though they were outstanding; and by noting deposits 
which never became part of the assets of the bank, on the books of the 
depositors. Specifically, he violated his duty by stealing the cash of 
the bank; by failure to report the false entries; and by failure to notify 
the bank, its officers or agents, that he was in any manner indebted 
thereto. 

The acts of Brown reveal a gross and flagrant breach of confidence 
imposed upon him by the bank. To this were attached the subtle tendrils 


1112 U.8.0.A. § 73. 
1212 US.C.A. § 375a. 
1312 U.S.C.A. § 952. 





THE BANKING LAW JOURNAL 341 


which, because of the public nature of such an institution, pervaded the ‘ 
entire social structure of the community. He had taken an oath to guard 
the funds of the bank. By virtue of his position, he was enabled to carry 
out his unlawful enterprises. Finally, he prevented an accounting and 
escaped responsibility for his violations of the trust and confidence 
reposed in him by killing himself when assured that all would be soon 
discovered. The moralities required that such conduct should not pass 
unpunished and that no one should receive, through the embezzler, the 
fruits of his unlawful peculations. However, extreme care must be 
taken in the examination of the applicable doctrines lest we be swayed 
to a moral end, despite the long established rules for the control of 
conduct in such tangled situations. Hard cases make bad law. 

It is, however, established that there was a confidential relationship 
and a breach thereof. But according to the definition of a constructive 
trust, property must pass into the hands of the persons upon whom the 
courts impose it, or by his machinations, into the hands of third parties 
in order to lay a basis for recovery. There is no doubt that upon the 
discovery that the funds had been stolen, the bank could have recovered 
from Brown in some of the forms of assumpsit or debt, but under the 
doctrines of restitution it could not recover specific property from him, 
or from a third party, unless it could be proven that the funds. so 
abstracted from the bank were included therein, or were part of the 
purchase price thereof. Therefore, unless the stolen funds could be 
directly traced into specific articles of property, or into life insurance 
premiums, there could be no recovery by the bank of the articles or 
proceeds of the policies, notwithstanding the immoral and illegal opera- 
tions of Brown and the great loss caused to the bank thereby. 

But the ministers of the law are not confined to one foundation for 
a constructive trust. They may follow fraud in all its protean forms. 
Once having established that the acts of Brown were in violation of his 
duty as a fiduciary, that quality is grasped firmly so that none of the 
benefits of recurring identity escape. ‘‘No man can take advantage of 
his own wrong.’’ No one is held more strictly to the observance of this 
axiom than one whose fiduciary character is established. Therefore, 
before attempting to trace directly the funds actually taken by Brown, 
consideration should be given to the other duties which he violated and 
the consequences thereof. 

His duty required him to disclose the fact of his indebtedness to the 
bank and to actually exercise the right of set-off for the bank as to any 
moneys which he might deposit therein irrespective of the source.* His 
duty to the bank, likewise, required him to disclose the fact of his 
indebtedness and to accept no payments as salary or interest from the 
bank without full disclosure. He was, therefore, required, in view of 


14See Atherton v. Anderson, 6 Cir., 99 F.2d 883; Live Stock State Bank v. Na- 
tional Bank of Fairfield, Idaho, DC., 300 F. 945. 
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all his knowledge of the facts, to apply all the salary payments to the 
liquidation of his indebtedness. 

In Phillips v. Chase, 203 Mass, 556, 89 N. E. 1049, 1052, 30 L. R. A., 
N. S., 159, 17 Ann. Cas. 544, the defendant fraudulently procured the 
adoption, by his wife, of his own son by a former marriage in order to 
secure his wife’s property for his son, thinking that if his son got the 
property the defendant would benefit thereby. After the death of both 
wife and son, the decree of adoption was set aside in order to prevent 
the defendant from thus obtaining property unjustly. The court say: 

**It was established by the answers given by the jury on the issues 
tried by them that the adoption of his son Woodruff was procured by a 
gross fraud practiced by Dr. Chase upon his wife and upon the court. 

‘‘The law will not allow a man to profit by his own wrong doing. 
Adopting and adapting the words of Mr. Justice Field in New York 
Mutual Life Ins. Co. v. Armstrong, 117 U. 8. 591, 600, 6 S/Ct. 877, 881, 
29 L.Ed. 997, ‘it would be a reproach to the jurisprudence of the 
country’ if that were not so. * 

**It is settled that the English common law is not open to that 
reproach. It has been twice laid down in Great Britain, once by Lord 
King in Bovey v. Smith, 1 Vern. 60, and once by Lord Redesdale in 
Kennedy v. Daly, 1 Sch. & Lef. 355, 379, that one who obtains property 
by a breach of trust and afterwards buys it from a bona fide purchaser 
for value does not get a good title to it although every one else in the 
world buying under those circumstances would get the title of the bona 
fide purchaser for value. And that has been decided in New York 
(Clark v. McNeal, 114 N. Y. 287, 21 N. E. 405, 11 Am. St. Rep. 638), 
and in Maine (Bailey v. Bailey, 61 Me. 361).’’ 


Where a fiduciary is guilty of a breach of duty and acquires property 
or money by reason of his tortious conduct, the person to whom the duty 
is owing may have restitution of the benefit thus obtained, either from 
the faithless fiduciary or from the person who has obtained the property 
from him, except the latter be a bona fide purchaser for value.!® 

Even if this principle were not available, still constructive trusts 
are imposed where a person is entitled to recover money which he has 
paid to another on account of the terms of a contract which he supposed 
to exist and which, to the knowledge of the other party, did not actually 
exist, whether failure of consideration or some other defect was 
responsible for the condition. 

Brown paid practically all premiums on the policies in question out 
of accounts maintained at the same bank from which the tremendous 
sums above mentioned were stolen. If Brown had taken the money 
which he stole from the bank, and placed it in cattle, there would have 


_- Restatement of Restitution §§ 138, 190, and 201; Restatement of Agency, 
§§ 314, 408, 404, and 407; Restatement of Trusts, §§ 197 and 226. 

16Restatement of Restitution, §§ 15 and 16. “Payments as a result of fraud 
or misrepresentation are within the rule stated in this Section. In such cases the 
payor is entitled to restitution although his mistake was not basic. The rules spe- 
eially applicable are stated in 8§ 8, 9 and 28.” 
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been no question of the right of the bank to recover the cattle against 
anyone, except a holder for value in good faith. If Brown had not 
deposited money in the bank, but had, on the records thereof, set up 
entries showing that he had an account there when in truth he had none, 
and his checks were cashed which paid for cattle, it could not be held 
that the money so paid was his money, and therefore the bank, under 
like circumstances, could recover, 

But it is said that when Brown actually deposited money, it remained 
his until the bank actually exercised its right of set-off. The bank 
would, of course, have exercised this right if the defaleations were known 
to it at the time. This argument simply means that where a thief is 
successful in concealing his abstractions, the ill gotten gains will be 
protected, whereas, if the abstractions had been timely discovered, the 
losses could have been recouped. Besides, as above noted, the failure to 
notify the bank or make the set-off was itself a fraud. 

If Brown, as an officer, had set up a fictitious set of entries purport- 
ing to show that he had an account in the bank where he had made no 
deposits, and had paid for cattle with the proceeds, the result would be 
the same. If Brown had abstracted moneys from a till in the bank and 
it had been proven that he deposited these moneys in a valid bank account 
in his own name, and had issued a check thereon in payment for cattle, 
and there were no more moneys in the account than those stolen, the 
bank could still recover the cattle. Where Brown, by virtue of his 
position as employee, director and officer, surreptitiously embezzled 
funds from the bank and thereafter deposited funds in the bank, the 
bank could not become indebted to him by virtue of such a deposit, 
until he had repaid all he had unlawfully abstracted. If then, in 
ignorance of the true situation, through his fraud, the bank honored 
checks on a supposititious account, it paid out its own money and not that 
of Brown. It was deluded into believing it paid the money of Brown, 
but the situation was no different than if Brown had made no deposits. 
Therefore, if Brown had bought personal property with this money of 
the bank, the latter could have recovered. 

The options which one whose money is stolen has -against the 
defaulter are clearly developed in the scholarly opinion of Judge Learned 
Hand in Primeau v. Granfield, C. C., 184 F. 480,17 which illuminates the 
field. 

The results of this reasoning were squarely stated by the court in 
McConnell v. Henochsberg, 11 Tenn. App. 176, in an able and well 
worked out opinion upon facts almost identical with those in the case 
at bar. Criticism is made of the application of that case to the situation 
“here because of the fact that the court says ‘‘it is evident that several 
thousand dollars of this stolen money was used by Henochsberg and did 


17Reversed on other grounds. Primeau v. Granfield, 2 Cir., 193 F. 911. 
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actually pass through his bank accounts.’’ The same finding could be 
made in the case at bar. However, this court does not place the decision 
here upon that basis, but upon the broad ground upon which the 
Tennessee court may also have relied, that the fiduciary who obtains 
property by breach of his obligations of confidence cannot equitably 
retain it. 

American National Bank v. King, 158 Okl. 278, 13 P.2d 164, deserves 
but slight consideration upon this issue. The court there held that a 
finding by the lower court that the premiums upon life insurance policies 
of its defaulting president were not paid by moneys of the bank was not 
against a fair preponderance of the evidence. The principles of law 
relating to this feature were not discussed. The scholarly treatment of 
the remedy of restitution in like circumstance in the Tennessee case is 
not mentioned, nor is that case cited. The court apparently entertained 
an emotional dislike for the doctrine of recovery of the proceeds of an 
aleatory contract and upon this feeling the case is founded. 

The result is, that the Tennessee case is the only reasoned case upon 
this particular set of circumstances. Inasmuch as this decision squares 
with correct doctrine, as indicated by the previous discussion, it will be 
followed upon this point. All the money paid out upon checks issued by 
Brown against his paper accounts belonged to the bank. By his fraud 
and false representations, he had prevented the bank from withholding 
his salary payments and from exercising its right of set-off. Whether 
the payments were made for salary, or in honoring his checks, the bank 
made them by mistake of fact, pursuant to obligations which it believed 
it owed to Brown. 

There is an alternative and equally convincing theory upon which 
the same conclusion may be founded. A review of the evidence which, 
although indirect, is convincing, makes clear that since Brown had no 
other sources of income initially, except his salary and the embezzled 
funds, that the bulk of the moneys which he deposited was from these 
springs. None of the stolen money can be traced directly thereto, but 
any fact may be proven by direct or indirect evidence. This leads to a 
consideration of an analogous line of cases where the defaulter is not an 
employee of a bank but deposits the stolen funds therein. It will be 
apparent that the doctrine just held controlling would not apply under 
such circumstances. However, the courts reach the same result on’ the 
ground that once fraud has been proven, the doctrine of commingling 
of funds applies’® and the constructive trustee will be liable if he does 
not segregate the fund. Since there is no presumption of innocence 
attaching, his death will not protect the beneficiaries.*® 

In the case of Truelsch v. Northwestern Mutual Life Insurance Co.?°’ 


18Massachusetts Bonding & Insurance Co. v. Josselyn, 224 Mich. 159, 194 N.W. 
548; Moseley v. Fikes, 136 Tex. 386, 151 S.W.2d 202; Long v. Earle, 277 Mich. 505, 
269 N.W. 577; Meyers v. Baylor University, Tex. Civ. App., 6 S.W.2d 393, 394. 
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there is an illustrative example of a situation where the defaulter was 
not an employee of the bank where he deposited his funds. The court 
there finds from indirect evidence that the money stolen was deposited in 
the bank and paid out by check upon the premium. The court disregards 
the question as to whether salary paid belonged to the employer, but 
treats the whole bank account, which may have contained some salary 
payments, as a commingled fund. The fact that the defaulter was dead 
did not prevent the application of this doctrine. 

Thus it is, that all the moneys paid out by the bank belong to it. 
Therefore, if Brown had bought cattle with the proceeds, the bank could 
have obtained this property in specie from anyone except a bona fide 
purchaser for value. It is objected that while such property could have 
been recovered, it is a grave injustice to permit the recovery of the 
proceeds of the aleatory contract such as an insurance policy on the de- 
faulter’s life. However that may be, the question is settled in the State 
of Oregon by the decision in Jansen v. Tyler, 151 Or. 268, 47 P. 2d 969, 
49 P. 2d 372, wherein is cited the able opinion of the elder Judge Sanborn 
reported as Vorlander v. Keyes, 8 Cir., 1 F.2d 67, 

The Vorlander opinion just cited is repudiated by the Oklahoma court 
in American National Bank v, King, supra. The rationale of the last 
mentioned opinion is that the wife and minor children of a defaulter 
have an investment in his life which should be given to them despite his 
wrongdoing. 

In this case, the full amount of the insurance will not cover the 
peculations. There is a strong public policy against permitting a wrong- 
doer from thus taking advantage of his own wrong in order to build 
up an estate which the law will render secure for his successors as against 
the person from whom the money was stolen. 

The status of the wife or mother who is innocent of fraud and who is 
beneficiary of these ‘‘solemn contracts of insurance’’ according to 
plaintiff’s brief is well stated in the Vorlander case, 8 Cir., 1 F.2d 67, 
69, 70: ‘‘Nor may another, in this case the wife, now the widow of the 
trustee ex maleficio, though herself innocent of the fraud, who has paid 
no consideration for the property purchased with the misappropriated 
funds or for their fruits, hold any of them against the cestui que trust, 
the owner thereof. A third person, unless he or she has in good faith 
acquired for value without notice a subsequent interest, seeking any 
benefit resulting from the misappropriation becomes a particeps criminis 
however innocent of the fraud in the beginning. Story’s Equity Juris- 
prudence (14th Ed.) §§ 1666, 1667, 1668, 1669, 1670; Perry on Trusts, 
§§ 127, 166.’’ 

The bank would have, therefore, been entitled to recover all of the 


19See Meyers v. Baylor University, supra. 


20Truelsch v. Northwestern Mutual Life Insurance Co., 186 Wis. 239, 202 N.W. 
352, 38 A.L.R. 914, 
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proceeds of the insurance which was paid for by checks drawn on the 
fictitious accounts of Brown therein. However, as to the payment of 
the premium made December 28, 1940, on policy No. 12748022, there is 
no evidence from what source this was made. Recovery could not then 
be had by the bank of the proceeds thereof on the theory that the payment 
was traced into a commingled fund. On the other hand, to allow 
recovery upon the theory that the funds were commingled when placed 
into the insurance policies would violate the principles laid down in 
the Jansen case above cited. 

Finally, it is objected that no matter what were the rights of the 
bank, the intervenor could not succeed to them because, having assumed 
the deposit liability of the bank, the obligation was thus satisfied. It is 
assumed that this objection can be based upon American Surety Com- 
pany v. Bank of California, decided by this court in an opinion reported 
in 44 F. Supp. 81, and affirmed by the Circuit Cuurt of Appeals for the 
Ninth Circuit in an opinion reported in 133 F. 2d 160. The confusion 
of plaintiff seems to arise from the fact that no account is taken of the 
specific contract made in these two cases. The American Surety Company 
‘had there become responsible for the fidelity of the embezzler and when 
the proceeds of the wrongdoing were replaced, the obligation was com- 
‘pletely satisfied. Here, the Federal Deposit Insurance Corporation was 
under duty simply to replace the assets, no matter how the loss occurred. 
It has no specific responsibility for the fidelity of Brown. When it 
earried out the obligation to replace the assets lost, it acquired the right 
of the bank against the wrongdoer. Both these cases are ruled by Oregon 
decisions. The American Surety Company case is governed by the 
‘opinion in the case of American Central Insurance Company v. Weller, 
106 Or. 494, 212 P. 803. This case, on the other hand, is governed by the 
Jansen case above cited. 

Findings and judgment may be prepared in accordance herewith. 
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‘Croach v. United Mercantile Agencies, Court of Appeals of Kentucky, 
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Where notes are assigned after maturity, any defense which may 
be asserted against original holders of the notes may likewise be 


interposed against the assignee. 
Action brought against the defendant on three notes. The 


defendant filed set-off based on failure of insolvent bank which had 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 7865. 
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assigned the notes |to plaintiff after date of their maturity to apply 
the amount which defendant had on deposit with insolvent bank to 
offset his obligation on the notes. Evidence introduced by plaintiff 
showed that moneys deposited by defendant belonged {to corporation 
wherein defendant was employed. 

It was held that plaintiff’s evidence of lawful ownership of funds 
on deposit in insolvent bank to person other than defendant was 
sufficient to avoid the set-off filed by defendant, and it was not 
necessary for the plaintiff to show disposition of the funds on deposit. 


Action by United Mercantile Agencies against J. W. Croach on three 
notes, wherein the defendant filed a set-off. From a judgment for 
plaintiff, the defendant appeals. 

Affirmed. 

C. A. Wickliffe, of Paducah, for appellant. 

Henry F. Turner, of Paducah, for appellee. 


VAN SANT, C.—Appellee, United Mercantile Agencies, instituted 
the suit against appellant, J. W. Croach, seeking to recover judgment in 
the sum of $1,229.82, with interest from the date of filing of the petition, 
on three notes held by it as assignee of the City National Bank of 
Paducah. One of the notes originally was executed and delivered to the 
Mechanies Trust & Savings Bank of Paducah, and was in the principal 
sum of $500; another to the First National Bank of Paducah in the prin- 
cipal sum of $150; the third to the City National Bank in the principal 
sum of $500. The first and second notes were assigned by the payees 
to the City National Bank previous to their assignment to appellee. 

Appellant admitted the execution of the notes, but denied that he 
owed any part of either of them. He affirmatively alleged that, at the 
time the City National Bank went into receivership, which was previous 
to the assignment of the notes to appellee, he had on deposit in the Bank 
sufficient money, if applied as a credit on the notes, to offset the obliga- 
tion. He further alleged that, at the time the Mechanics Trust & Sav- 
ings Bank failed, he had $1,000 therein on deposit to his credit; and, 
in addition thereto, had pledged to the Mechanics Bank certain stocks, 
sufficient in amount, if sold and applied to the debt, to satisfy it. He 
charged that both banks wrongfully converted to their own use the 
collateral and amounts due him by reason of his deposits, and pleaded 
the conversions as a setoff to the claim sued on. The notes were assigned 
after maturity; therefore, any defense which might have been asserted 
against the original holders of the notes likewise may be interposed 
against appellee. 

It was admitted that the collateral was placed in the hands of the - 
Mechanics Bank; but it was shown conclusively that it lawfully was sold 
and applied as a credit on the indebtedness. It was likewise admitted 
that the deposits, at the time of the closing of the banks, were held 
by the banks to the credit of appellant. But it was alleged, as an avoid- 
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ance, that the monies which Croach had deposited to his credit were 
sums which belonged, not to him, but to the corporation for which he 
worked, viz., Cohankus Manufacturing Company. That in depositing 
the money to his credit, appellant did so without right or authority from 
his company, and was not entitled to any credit as a setoff against the 
notes. The record does not show specifically the disposition made by 
the banks of the monies on deposit to the credit of Croach. Appellant 
contends that, since appellee admitted the funds to have been deposited 
to his credit, its failure to show the disposition of such sums was fatal 
to a recovery on the notes sued on. We do not agree with this contention. 
Appellee proved by a certified public accountant, who had audited the 
books of the Cohankus Manufacturing Company, that the deposits claimed 
by Croach were funds which belonged to his company; indeed, appellant 
himself admitted this in his deposition taken as if under cross-examina- 
tion. Appellee introduced in evidence the records of two suits filed by 
the Cohankus Manufacturing Company; one against the Mechanics, the 
other against the City. In those suits, the plaintiff sought recovery of 
the deposits credited to appellant’s account in each institution. The 
judgment in each suit showed a settlement to have been made and, by 
agreement, the suit was dismissed at defendant’s cost. From this 
evidence, it is reasonable to infer the banks paid the deposits to the 
Cohankus Manufacturing Company, the true owner of the sums on 
deposit. Appellant was not made a party to either of the suits, but at 
the time he was a fugitive from justice and his whereabouts were 
unknown. 

Appellant introduced no evidenée to sustain his defense, and sub- 
stantially admitted, in his deposition taken as if under cross-examination, 
all facts relied on by appellee in avoidance of the defense. Under these 
circumstances, appellee was not called upon to account to him for the 
deposits which he pleaded as a setoff to its claim. That being true, the 
Court properly gave judgment against him for the amount claimed in 
the petition. 

. The judgment is affirmed. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates,-descent, distribution and corporate fiduciaries 


Trustee May Retain Accumulated Income to Meet Expected Debts 


Ridge v. Felt, Supreme Court, 52 N. Y. Supp. (2d) 826 


Proceeding under Article 79 of the Civil Practice Act, Section 1307 
et seq., by life beneficiary of an inter vivos trust for an order directing 
the trustee to pay over to her certain undistributed accumulations of 
income, as of December 31, 1943, amounting to $745.06. The-corpus of 
the trust consisted of the invested sum of $50,000. The trustee conceded 
that he had in his hands the amount of $745.06 but claimed that the same 
was subject to unpaid 1943 commissions of $98.42, and that the balance 
was subject to some portion of unpaid legal fees incurred with reference 
to defense of an unsuccessful action by beneficiary. 

It was held that inasmuch as the court was not able to determine that 
funds retained by trustee were more than sufficient to meet unpaid com- 
missions and legal fees, the application of the beneficiary was denied, 
subject however to renewal at any time that it became apparent that 
there was an actual excess of income for the year 1944 belonging to the 
beneficiary in the hands of the trustee. 

The trustee may retain a reasonable amount to meet expected debts, 
and there is no rule of law that each year the trustee must strip himself 
to the last dollar of income to pay the same over to the life beneficiary, 
notwithstanding the fact that the trustee cannot accumulate income 
ultimately belonging to the life beneficiary. 


Trust for Lives of Settlors Valid in Absence of Fraud 


In re Miller, Supreme Court of Pennsylvania, 40 Atl. Rep. (2d) 484 


A husband and wife delivered their deed of trust transferring 
certain stocks and bonds to trustees to pay the income to the settlors for 
their joint and several lives. The deed of trust provided that on the 
death of the survivor of the settlors, the principal should pass to 
testamentary trustees to be appointed by the father of one of the settlors, 
to be administered for the benefit of settlor’s children as he should 
appoint by will. The father died, two years after delivery of deed of 
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trust by the settlors, leaving a will dated a few days prior to the date 
of deed of trust, providing that trust .. . ‘‘should continue until the 
death of the last surviving lawful -child of my son, George Lawrence 
Miller, living at the time of my death.’’ The will also provided: ‘‘Upon 
the death of the last surviving lawful child of the said George Lawrence 
Miller, living at the time of my death, then this trust shall continue 
and the net income therefrom shall inure to the use, benefit and advan- 
tage of all of the descendants of the said George Lawrence Miller, in 
equal parts or shares, per stirpes and not per capita, those of full age 
to receive payment in person and such as are minors to receive their 
shares by the then Trustees using and applying the same to and for their 
comfortable maintenance, support and education for the further period 
of twenty-one years, after the death of the last surviving child of my said 
son, George Lawrence Miller, so living at the time of my death. At the 
expiration of said time, the entire title and ownership of any and all of 
my said residuary estate shall vest absolutely and in fee, in equal parts 
or shares, per stirpes and not per capita, in such surviving descendants 
of my son, George Lawrence Miller, and my then Trustees are hereby 
authorized, empowered and directed to make all necessary transfers and 
‘eonveyances to carry out this provision for vesting into full legal effect.’’ 

Five years subsequent to the father’s death the settlors filed a 
petition to revoke the deed of trust and recover the principal. The 
petition to revoke was based on allegations that the limitations were in 
conflict with the rule against perpetuities. The deed contained a pro- 
vision stating that it was irrevocable, no fraud was suggested. The 
settlors, husband and wife, were 53 and 46 years of age respectively. 
When the petition was filed, they had three children; one a minor. 
Settlors moved for the appointment of a guardian ad litem for the minor 
and a ‘‘trustee ad litem for all unborn and unascertained ‘interest in 
connection with these proceedings.’’ The court appointed appellant in 
both capacities. The appellant in his capacity as guardian and trustee 
ad litem answered the petition to revoke by setting forth, that settlors 
had created a valid trust for their lives and that the case therefore was 
within the rule that the court would not now consider. the possible 
invalidity of subsequent limitations but would leave that question until it 
became necessary to consider it. Settlors, allegation of invalidity was 
that as they might have had children after the delivery of the deed and 
before the father’s death the trusts created by the father’s will violated 
the rule. 

The evidence also showed that settlors were notified by the Treasury 
Department that a determination of gift tax liability for the calendar 
year 1935 disclosed an ‘‘alleged deficiency’’ in a large sum. The settlors 
desired to have the court determine the effect of their deed of trust in 
order that they might present the decision in the gift tax litigation now 
pending in the federal courts as representing the law of Pennsylvania. 
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Settlors contended that the testamentary appointment by the father, read 
with their deed, infringed the rule against perpetuities and was therefore 
void with the result that their deed was void and that they had made 
no gift. The court below was of the opinion that the tax litigation 
pending in the federal court, justified making an exception to the rule 
against passing on the validity of limitations succeeding a valid trust. 
In view of the rule that the perpetuity period had to be counted from 
the date of delivery of the deed, the lower court held that, as petitioners 
might have had children born between the delivery of the deed and the 
death of the father, there was a violation of the rule. 

On appeal by the guardian and trustee ad litem the court reversed 
the decrees of the lower court. It was held that there was no ground 
for revoking the deed of trust since the trust for the lives of the settlors 
ewas good. The inquiry into the validity of the limitations following the 
life interests of settlors’ children was premature. The trust was 
expressly made revocable. There was no suggestion of fraud or other 
circumstances that would support a decree for the settlors. 


Insane Widow’s Right of Election Exercised by Court of Equity 
Takes Precedence Over Guardian’s Election 


Manufacturers Bank and Trust Company of St. Louis v. Kunda, Supreme 
Court of Missouri, No. 39033, January 2, 1945 


The testator, who died without issue, by his will gave all his property 
in trust to a trust company for the benefit of his insane widow. The 
trustee was directed to use $200 per month for the care of the insane 
widow, and as much more as was found necessary for her support, care 
and personal and physical well being. The provisions for the widow 
were declared in the will to be in lieu of dower and all other statutory 
marital rights. is 

The widow’s guardian filed a renunciation of the will and an election 
to take under statutory provisions. The trustee did not recognize this 
election but filed suit seeking instructions of a court of equity as to what 
course to take for the best interests of the widow. 

The question at issue was whether the guardian’s election, later 
joined by that of the widow was valid and as against the election made 
by the equity court. 

It was held that the will on its face required the election to be made 
since it expressly provided that the provisions made therein for the 
widow were in lieu of all dower and marital rights in the testator’s 
estate at the time.of his death. Inasmuch as such election was mandatory 
by the terms of the will, the court of equity was the proper authority 
to make it in behalf of the insane widow because the court had available 
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all the evidence necessary to a determination of which election was to 
the best interests of the widow. The court’s right of election existed 
even though no election based on fraudulent or dishonest motives was 
made for the insane ward. 


Income Beneficiary’s Death Does Not Entitle Widow to Deceased 
Beneficiary’s Share of Income 


Vincent v. Security-First National Bank of Los Angeles, District Court of 
Appeals, California, Fourth District, No. 3285, January 19, 1945 


Decedent testatrix by paragraph ten of her will provided in part: 
‘‘the remaining net income shall be payable to the order: of my 
grandsons, Ronald Emerson Vincent and Robert Leroy Vincent... 
for the duration of this Trust, which shall be from the date of my demise 
to and including the first day of July, 1955, provided further that in 
the event of the demise of either Ronald Emerson Vincent or Robert 
Leroy Vincent, prior to July Ist, 1955, then this Trust shall continue 
during said period, and the entire remaining net income of said Trust 
estate shall be payable to the survivor during the remaining period of 
this Trust.’’ 

Under paragraph eleven of her will, which dealt with the termination 
of the trust in 1955, decedent testatrix provided with reference to each 
grandson that the grandson’s share in the event of his death prior to 
the distribution of the trust ‘‘shall go to his wife, if any, otherwise to 
his heirs at law.”? 

On January 15, 1943, after the trust had come into force, one of the 
grandsons died and his widow asked that she be given her husband’s 
share of the trust income since such had been the testatrix’s intention. 
The claim was based on the alleged fact that a prior will of the testatrix 
had dealt with one provision in the income and principal payments: 
that certain portions of the will had been changed when one of the 
trustees mentioned in it had died, and that during these changes, the 
provisions relating to income and principal payment had inadvertently 
been separated and thus read contrary to testatrix’s intention to give 
widow’s of grandsons the share of their husbands in both the income and 
principal. It was further contended that since paragraph eleven pro- 
vided that the grandson’s ‘‘share’’ at his death should go to his wife, 
thés meant his share of income, since his share in the principal did not 
vest before 1955, and his only share at the time of his death, in 1943, 
was his share of the income. 

It was held that there was no latent ambiguity in the will and that 
therefore introduction of intrinsic evidence as regarded the intent of 
the testatrix was not indicated. The language had to be read as it stood; 
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namely, that the widows did not take their husband’s share of income, 
but only of principal. The use of the word ‘‘share’’ in paragraph eleven 
related to what would have been the grandson’s share, if he were living, 
at the time of the delivery of the corpus of the estate, not to his share 
of the income. 


Trust Cannot Be Terminated Where Unborn Persons Have 
Contingent Interest in Trust 


Moxley v. Title Ins. & Trust Co., District Court of Appeal, 2nd Dist. 
California, 154 Pac. Rep. (2d) 417 


Plaintiff brought this action to set aside, cancel and annul a trust 
created by her mother under the terms of which the entire corpus and 
all its accumulations should be transferred to the plaintiff upon her 
reaching the age of 35 years, and providing that, if the plaintiff should 
die before reaching that age, corpus and accumulations should be 
delivered to plaintiff’s children. 

It was held that trust could not be terminated where unborn person 
might have contingent interest in the trust. Plaintiff could not maintain. 
her action for modification of trust since contingent remaindermen 
would be indispensable parties to the action and they could not virtually 
be represented by either the beneficiary or trustee or by a guardian 
ad litem. 


Wife As Life Beneficiary Having Power of Disposal Could Convey 
Property for Services Rendered for Her Care 


Maxwell v. Harrell, Texas Court of Appeals, No. 9465, November 1, 1944 


A widow was given a life estate in her husband’s property under his 
will with the power to sell the property, reinvest the monies or spend 
the monies whenever it was necessary for her own personal comfort and 
benefit or support. The widow died, leaving a will wherein she devised 
all her property to her nieces. Prior to her death, she conveyed to the 
same nieces the old homestead, community property of herself and her 
deceased husband. Subsequent to widow’s death, the remaindermen 
under the husband’s will sued the nieces to recover a one-half inter€st 
in the homestead and one-half of the personalty in the hands of the 
widow at the time of her death, alleging that the same belonged to the 
estate of the husband. Under the terms of the husband’s will widow 
was devised a life estate with remainder over to named beneficiaries, with 
the right and authority vested in the widow by sale or otherwise, to 
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convert and if deemed necessary by her to consume the entire corpus of 
the estate for her support and benefit in any station in life she might 
choose to live. 

It was held that the widow had the power under the provisions of 
her husband’s will to convey her interest and her husband’s interest in 
the homestead to her nieces who rendered personal service to the widow 
during her last illness. The conveyance was not a gift but was a grant 
made as compensation for the nieces’ services and therefore necessary 
for the support and comfort of the widow, inasmuch as she would have 
had to employ someone else to care for her if the ‘nieces had refused to 
render services for her. Under the will the widow was authorized, if 
necessary, to consume both the income and principal of the estate without 
first resorting to her own. The remaindermen are not entitled to the 
personal property left at the death of the widow since she did not convert 
it into her own property. . 


Disposition of Property Where Testator Failed to Provide for Con- 
tingency of the Death of Childrén Without Issue During Lifetime 
of Another 


Lockwood v. Clarke, Court of Chancery of New Jersey, 41 Atl. Rep. (2d) 37 


Testator gave his estate to his executors in trust and directed that 
income therefrom be paid to his three children in equal shares during 
the life of M, or if either of them be dead to his or her issue, and further 
directed that on the death of M his estate should be divided in equal 
shares among his children, or if they be dead to their issue per stirpes 
(by representation). The testator failed to provide for the contingency 
of the death of any of his children without issue during the life of M. 
who is still living, 

It was held that where one of the testator’s children who survived 
him died without issue, there was no intestacy as to the share of income 
allotted to such child and which accrued after his death, such surplus 
income became part of the testator’s estate and could be distributable 
as corpus on the death of M. 

It was further held that the testator’s estate vested at his death in 
his three children, subject only to the contingency of their death leaving 
issue during the life of M. The executor of a child who predeceased M. 
without leaving issue, was entitled to receive that deceased child’s share 
of corpus at the death of M. 

It was also held where one of the testator’s children who survived 
him predeceased M. leaving issue, that the time for determining whether 
such present issue were seized indefeasibly of the share of income and 
corpus to which their deceased parent would have been entitled had she 
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lived to survive M would not arrive until the death of M; therefore 
determination of the question could not be made now. 

The limitation placed by testator on the amount of compensation to 
be received by his executors for services as such during the life of 
testator’s wife, would not be enforced after her death. Fiduciaries are 
entitled to commissions for settling an estate in accordance with the 
terms of statutes pertaining thereto. 


Deed of Trust Held Valid Where Settlor Sole Life Beneficiary 
of Trust 


Bryant v. Sevier, Supreme Court of Mississippi, 20 So. Rep. (2d) 582 


Settlor by deed of trust conveyed certain real property to grantees 
named therein, on condition that grantees manage said property and 
account to the.settlor during his lifetime. The deed further provided 
that upon the settlor’s death the grantees were to convert the corpus of 
said trust into cash and distribute it to those who upon the settlor’s 
death would be entitled to inherit the real estate. 

It was held that said deed of trust was not invalid as being testa- 
mentary in character because of settlor being sole beneficiary of the 
trust. It was further held that the deed of trust although voluntarily 
made by the settlor reserved no power of revocation, and therefore was 
not subject to revocation by a subsequent will of the settlor. 


Trust Fund Not Created for Sole Purpose of Enabling Legatee to 
Attend College 


First-Mechanics National Bank of Trenton v. Hand, Chancery Court of 
New Jersey, Docket No. 148/211, January 18, 1945 


Testator by his will created a trust for the benefit of his grandson, 
providing in part as follows: ‘‘The income shall be allowed to accumulate 
until my said grandson shall have completed his training in the public 
schools, from which time my said Trustee shall use the income arising 
from this trust and whatever portion of the principal may be necessary 
for giving my said grandson a collegiate training, provided that by 
that time he has attained the age of twenty-one years, the income from 
the trust shall be paid to my said grandson, and the balance of both 
principal and income may be withdrawn by him upon written request 
to said Trustee on or after attaining the age of twenty-five years of age.’’ 

The grandson did not purste or receive any collegiate training. He 
is in the military service. Upon attaining the age of ‘twenty-five years 
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on August 3rd, 1944, the grandson requested the trustee in writing to 
pay to him the income and corpus of the trust established by testator’s 
will. The trustee sought instruction of the court. 

It was held that the bequest to the grandson was not made for the 
sole purpose of enabling the grandson to attend college. If such had 
been the intention, the testator undoubtedly would have directed some 
limitation over the legacy upon failure to accomplsish that specific 
purpose. The gift was intended to be absolute, embracing apparently 
an accessory desire that it would be used in part for the education of 
the legatee, 

The legacy, however, vested in the grandson upon the death of the 
testator with a postponement of possession and full enjoyment of the 
bequest until the legatee attained the age of twenty-five years of age. The 
grandson having attained said age was presently entitled to the bequest. 


Continuity of Single Trust Unaffected by Division of Fund by 
Beneficiary Exercising Power of Appointment 


Estate of Stillman, New York Surrogate’s Court, 113 New York Law Journal 
526, February 8, 1945 


Decedent testate by his will created {five trusts for the benefit of his 
descendants and nominated four individuals to act as trustees. The 
trustees in office were empowered to appoint an associate trustee to fill 
a vacancy in their number, if the same occurred as the result of the 
failure of one of the nominated persons to act or in the event of the death, 
resignation or incapacity of said trustees. One of the individuals 
appointed by the decedent died before any trust was set up, and those of 
the original group who qualified as trustees executed an instrument 
designating an associate trustee to act with them. As further vacancies 
occurred during the administration of the trusts, action was taken to 
fill the vacancies. 

Decedent testate by article 4 created trust for Elsie G. Rockefeller. 
This trust comprised of $3,500,000 to be held during the life of said bene- 
ficiary with the entire income payable to her. Upon her death 2/7ths of 
the capital of the trust might be appointed to such of her descendents as 
she might choose. Beneficiary exercised the power of appointment and 
the balance of 5/7ths was continued in trust with the trust principal 
divided into three shares, each comprised of 5/21sts of the original fund 
and a share held for the further life of each living son and a like share 
paid to the issue of any son who predeceased the original beneficiary. 

It was held that the division of the fund originally held in trust did 
not create any new trust but the property continued to be held in a 
single trust until ultimately disposed of. It being a single trust it was 
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obvious that the trustees always constituted a single juridical person 
composed of the individuals entitled to act as trustees. Though the 
identity of the individuals constituting the juridical person might change, 
yet the juridical person in all phases of the trust administration 
remained a single one and in the event of a vacancy that juridical person 
constituted a single vacancy. Decedent named four persons as his trus- 
tees. The form of nomination meant the same as if decedent had said 
at the end of each clause which created a trust that he named his chosen 
four trustees as the trustees of that particular trust. The terms of the 
will prohibited certain individuals from exercising powers as trustees 
in certain trusts for their own lives, but there was no disability with 
reference to the trust created under article 4 for Elsie G. Rockefeller. 

The fourth article of decedent’s will created a single trust only; and 
since there was a single trust there was a single board of trustees; and 
since there was a single board of trustees there could arise in that board 
only a single vacancy by reason of the death of any member of the 
board. A member of the board of trustees was not disqualified to join 
in an act of designation of his successor merely because he himself 
became disqualified to act as trustee because of the prohibition contained 
in the will that no trustee should act as such in his own trust. The power 
of appointment was one granted to the board of trustees. 

It was also held that decedent’s will providing for the payment of 
trust income to the life beneficiary in person forbade the payment of 
stock dividends to the estate of the deceased benficiary for the ultimate 
benefit. of his creditors and required that the dividends be paid to 
secondary income beneficiaries of the fund continued in trust under the 
will, 

It was also held that the power granted to trustees to invest in ‘‘any 
Bonds of any State or Government, within or without the United States’’ 
did not include the power to invest in securities issued by any civil 
subdivision of the government, such as bonds issued by a school district, 
a county or a municipality, but was limited only to securities issued by 
states or governments as such for the payment of which the credit of 
the state or government as a whole was pledged. The words ‘‘state’’ 
and ‘‘government’’ mean a sovereignty and not a subsidiary division of 
civil government. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Transfer Pursuant to Antenuptial Agreement Held Subject to 
Gift Tax 


Commissioner of Internal Revenue v. William H. Wemyss, U. S. Supreme 
Court, No. 629, March 5, 1945 


In 1939 taxpayer proposed marriage to Mrs. More, a widow with one 
child. Her deceased husband had set up two trusts, one-half the income 
of which was for the benefit of Mrs. More and the other half for that 
of the child with provision that, in the event of Mrs. More’s remarriage, 
her part of the income ceased and went to the child. The corpus of 
the two trusts consisted of stock which brought to Mrs. More from the 
death of her first husband to her remarriage, about five years later, an 


average income of $5,484 a year. On Mrs. More’s unwillingness to suffer 
loss of her trust income through remarriage the parties on May 24, 1939, 
entered upon an agreement whereby taxpayer transferred to Mrs, More 
a block of shares of stock. Within a month they married. 

The Commissioner ruled that the transfer of this stock, the value of 
which, $149,456.18, taxpayer does not controvert, was subject to the 
Federal Gift Tax, §§ 501 and 503 of the Revenue Act of 1932. Accord- 
ingly, he assessed a deficiency which the Tax Court upheld, 2TC876, but 
the ‘Cireuit Court of Appeals reversed the Tax Court, 144 Fed. Rep. 
(2d) 78. 

The Tax Court interpreted §§ 501 and 503 of the Revenue Act of 
1932 as not being limited by any common law technical notions about 
‘*eonsideration.’’ And so, while recognizing that marriage was of course 
a valuable consideration to support a contract, the Tax Court did not 
deem marriage to satisfy the requirement of § 503 in that it was not a 
consideration reducible to money value. Accordingly, the Court found 
the whole value of the stock transferred to Mrs. More taxable under the 
statute and the relevant Treas. Reg. 79 (1936 ed.) Art 8: ‘‘A considera- 
tion not reducible to a money value, as love and affection, promise of 
marriage, etc., is to be wholly disregarded, and the entire value of the 
property transferred constitutes the amount of the gift.’’ 

The Circuit Court of Appeals rejected this line of reasoning. It 
found in the marriage agreement an arm’s length bargain and an 
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absence of ‘‘donative intent’’ which it deemed essential: ‘‘A donative 
intent followed by a donative act is essential to constitute a gift; and 
no strained and artificial construction of a supplementary statute should 
be indulged to tax as a gift a transfer actually lacking donative intent.’’ 
144 Fed. Rep. (2d) 78, 82. ] 

The Supreme Court held that a transfer of stock for the purpose of 
indemnifying prospective wife against loss of property rights in con- 
sequence of remarriage is subject to gift tax, affirming the view of the 
Tax Court, 2 T. C, 876, that money consideration must benefit the donor 
to relieve a transfer by him from being a gift. Sections 501 and 503 are 
not disparate provisions. Congress directed them to the same purpose, 
and they should not be separated in application. Had Congress taxed 
‘*gifts’’ simpliciter, it would be appropriate to assume that the term was 
used in its colloquial sense, and a search for ‘‘donative intent’’ would 
be indicated. But Congress intended to use the term ‘‘gifts’’ in its 
broadest and most comprehensive sense. Congress chose not to require 
an ascertainment of what too often is an elusive state of mind. For 
purposes of the gift tax it not only dispensed with the test of ‘‘donative 
intent ;’’ it formulated a much more workable external test, that where 
‘*property is transferred for less than an adequate and full consideration 
in money or money’s worth.’’ the excess in such money value ‘‘shall, for 
the purpose of the tax imposed by this title, be deemed a gift.’’ And 
Treasury Regulations have emphasized that common law considerations 
were not embodied in the gift tax. 


Release of Dower and Other Marital Rights Held Not “Adequate 
and Full Consideration” Within Meaning of Statute 


Merrill v, Collector of Internal Revenue, U. S. Supreme Court, No. 126, 
March 5, 1945 

On March 7, 1939, taxpayer made an antenuptial agreement with 
Kinta Desmare. Taxpayer, a resident of Florida, had been twice married 
and had three children and two grandchildren. He was a man of large 
resources, with cash and securities worth more than $5,000,000, and 
Florida real estate valued at $135,000. Miss Desmare’s assets were 
negligible. By the arrangement entered into the day before their 
marriage, taxpayer agreed to set up within ninety days after marriage 
an irrevocable trust for $300,000, the provisions of which were to conform 
to Miss Desmare’s wishes. The taxpayer was also to provide in his will 
for two additional trusts, one, likewise in the amount of $300,000, to 
contain the same limitations as the inter vivos trust, and the other, also 
in the amount of $300,000, for the benefit of their surviving children. 

In return Miss Desmare released all rights that she might acquire as 
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wife or widow in taxpayer’s property, both real and personal, excepting 
the right to maintenance and support. The inducements for this agree- 
ment were stated to be the-contemplated marriage, desire to make fair 
requital for the release of marital rights, freedom for the taxpayer to 
make appropriate provisions for his children and other dependents, 
the uncertainty surrounding his financial future and marital tranquility. 
That such an antenuptial agreement is enforceable in Florida is not 
disputed, North v. Ringling, 149 Fla. 739, nor that Florida gives a wife 
an inchoate interest in all the husband’s property, contingent during 
his life but absolute upon death. The parties married, and the agree- 
ment was fully carried out. 

On their gift tax return for 1939, both reported the creation of the 
trust but claimed that no tax was due. The Commissioner, however, 
determined a deficiency of $99,000 in taxpayer’s return in relation to the 
transfer of: the $300,000. Upon the Commissioner’s rejection of the 
taxpayer’s claim for refund of the assessment paid by him, the present 
suit against the collector was filed. The District Court sustained the 
taxpayer, 51 Fed. Supp. 120, but was reversed by the Circuit Court of 
Appeals for the Fifth Circuit. 

This case turns on the proper application of § 503 of the Revenue 
Act of 1932. Taxpayer claims that Miss Desmare’s relinquishment of 
her marital rights constituted ‘‘adequate and full consideration in money 
or money’s worth.’’ The Collector, relying on the construction of a 
like phrase in the estate tax, contends that release of marital rights does 
not furnish such ‘‘adequate and full consideration.’’ 

The Supreme Court held that release of dower and other marital 
rights in consideration of marriage is not ‘‘adequate and full considera- 
tion’’ within the meaning of the statute. Under this decision the phrase 
acquires the same construction as enacted into the estate tax by the 
Revenue Act of 1932 which specificially provided that relinquishment of 
marital rights for purposes of the estate tax shall not constitute ‘‘con- 
sideration in money or money’s worth.’’ The Court believes that there 
is every reason for giving the same words in the gift tax the same 
reading. 


Payment of Gift Tax Does Not Bar Assessment of Estate Tax on 
Transfer Arising Out of Same Transaction 


Northern Trust Co., Executor of Estate of Edwin Royce Armstrong v. 
Commissioner, U. S. Circuit Court of Appeals, Seventh Circuit, No. 8573 


In 1933 Edwin Armstrong entered into a trust agreement under 
which he delivered to the trustee 500 shares of the stock of the corpora- 


tion of which he had been president for many years, and was then 
Chairman of the Board. Under the provisions of the trust agreement 
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then entered into bétween the settlor, trustee, and one Goldsmith, then 
president of the corporation, the trustee was to hold the stock during 
the lifetime of the settlor for the benefit of-settlor’s wife, paying over 
to her any dividends; she was also to have all voting rights in the 
stock. After the death of the settlor, for a period of five years, Gold- 
smith was to have an option to buy the stock upon payment of $25,000, 
which payment was to be delivered over directly by the trustee to the 
wife, as received from Goldsmith, to whom the stock was to be trans- 
ferred. In the event of the death of the wife, either before or after 
settlor’s death, and after all the stock had been paid for in part or in 
full, Goldsmith was to have the stock without any or further payment. 

Provision was made for revocation or modification of the agreement 
upon written notice to the trustee signed by the settlor and Goldsmith. 
Provision was also made for its termination during the lifetime of 
settlor upon the happening of any of three contingencies; death, or in- 
sanity or incompetence of Goldsmith, or upon his ceasing to be in the 
employ of the corporation. In any of these events, the trust was to be 
null and void and the trustee was to return the stock to the settlor. In 
the event that the option was not fully exercised by Goldsmith within the 
five-year period following settlor’s death, any stock not purchased by 
him was to be transferred to the settlor’s wife. The sale and transfer 
of the stock to Goldsmith under the agreement was subject to the 
restriction, binding upon him, his heirs and assigns, that if he desired 
to sell any of the stock, it must first be offered to the corporation which 
was to have the option to purchase it within 60 days at a price equal to 
half the book value of the stock. 

The settlor died in November, 1939, and the option was exercised 
by the holder purchasing the stock at the option price of $25,000. For 
purposes of the gift tax the Commissioner ruled that the settlor had by 
the trust agreement parted with all dominion and control over the stock, 
and that the possibility of reverter was so remote that it would only 
revert on the happening of conditions precedent which could not be 
taken into consideration in determining the value of the gift. The gift 
tax was paid and the estate did not take issue with the Commissioner’s 
findings. The executor did not report the shares as- part of the gross 
estate for purposes of the estate tax. On the question of estate tax 
liability the Commissioner contended that the stock was includible in 
the gross estate at its full value which the Bureau fixed at $80,000, under 
the provisions of I. R. C., Sees. 811 (c) and (d) and that the settlement 
of the gift tax liability did not constitute a settlement of estate tax 
liability arising out of the same transaction. 

It was held that the stock was part of the gross estate. Under the 
agreement the final transfer was not to take place until after settlor’s 
death, and therefore it was not to take effect in possession or enjoyment 
until that event. On the question of value, the Commissioner’s findings 
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of $80,000 was upheld. The Court stated that the amount, $25,000, as 
fixed by the agreement was not controlling, as the facts did not support 
contention that the contract was for an adequate and full consideration 
in money or money’s worth. On the third point in issue, the Court 
followed the Supreme Court decisions and held that settlement of gift 
tax liability did not constitute a settlement of possible estate tax liability 
on the same transaction. However, in determining the estate tax 
deficiency, the estate was given full credit for the gift tax paid. 


Trust Corpus Not Includible In Gross Estate 


Estate of Achille F. Israel v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 1757 


Decedent created a trust under which, in the remote contingency of 
the death of the beneficiaries including those who would inherit under the 
laws of New York were the decedent to die intestate, the corpus would 
revert to decedent by failure of the trust. 

It was held that the value of the corpus of the trust at the time of 
his death is not includible in the gross estate of decedent. Decedent 
‘‘did not provide any string or tie in the instrument whereby he could 
pull the res back to him or invade the corpus.’’ The possible transmis- 
sion of the corpus to those persons who would inherit under the New 
York law was dependent not upon decedent’s death but upon the death 
of intermediate beneficiaries living at date of decedent’s death. 


Life Insurance-Annuity Combination Subject to Estate Tax As 
Transfer Effective at Death 


Estate of Walter C. Burr v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 2500 

In 1934 decedent purchased three single premium ‘‘life insurance”’ 
contracts, in conjunction with an annuity contract. The insurance con- 
tracts would not have been issued without the annuity contract. There- 
after decedent assigned the insurance contracts to his three sons, but 
retained the annuity. 

It was held that the proceeds of the insurance contracts are includible 
in decedent’s gross estate, following Estate of Cora C. Reynolds, 45 BTA 
44, as property of which he made a transfer intended to take effect in 
possession or enjoyment at or after death, or under which he retained 
for life the right to the income from the property. Section 811 (c) of 
the Internal Revenue Code. 





THE BANKING LAW JOURNAL 


Remote Possibility of Reverter 


Estate of Francois L. Church v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 3489 . 

Decedent in 1924 established a trust to pay the income to himself for 
life, and at his death the corpus to be distributed to his surviving issue, 
or in default thereof, to his brothers and sisters in equal shares, any 
child or children of a deceased brother or sister to take the share allocated 
to the parent, per stirpes. Decedent was survived by a brother of the 
full blood with two children, a sister of the full blood with one child, 
and four half-brothers with seven children. 


It was held that the corpus of the trust is not includible : in the estate 
of the decedent under section 302 (c) of the Revenue Act of 1926, as 


amended, as a transfer intended to take effect in possession or enjoyment 
at or after death. 


Transfer of Life Insurance Policies In Trust Held Not Taxable 


Estate of L. J. Dorson v. Commissioner, U. S. Tax Court, 4 T. C. No. 54 


Decedent created a trust in 1935 for the benefit of his children. He 
named his wife and another as trustee, and transferred seventeen life 
insurance policies to it. Decedent did not reserve power to revoke trust 
or to change beneficial interests, nor did he reserve any property rights 
under the insurance policies. The premiums were always paid out of 
decedent’s personal funds. It was held that the proceeds of the policies 
are not includible in his gross estate under either Sec. 811 (c) or 811 (g), 
I. BR. C. 


Transfer to Trust Held Made In Contemplation of Death 


Estate of Marion S. Gane, U. S. Tax Court, T. C. Memo. Docket No. 1530 


The parties in the instant case stipulated that the decedent’s motive 
in making transfers in trust under consideration was to prevent her 
intended spouse from attaining any interest in her estate as a statutory 
heir or any interest in her estate by courtesy, and to protect the interest 
of her two children and their descendents in her estate in the event of 
her death prior to the death of her intended husband. It was held 
that the motive of taxpayer in making a transfer in trust is sufficient 
to support the finding that the transfer was made ‘‘in contemplation 
of death’’ within the meaning of section 402, Revenue Act of 1921. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


The Reserve System, Interest 
Rates and the Government 
Bond Market 
ESTIFYING before the Sen- 
ate Banking and Currency 
Committee, Marriner S. Eccles, 
Governor of the Federal Reserve 
Board, made some interesting ob- 
servations concerning interest 


rates and the Government bond 
market. 

Unless the Federal Reserve Act 
is amended to permit the reduction 


in the reserve rate for Federal Re- 
serve notes and deposits, Gover- 
nor Eccles contended, the cost to 
the nation, by way of heavier debt 
charges, will be substantially in- 
creased. The proposed reduction 
in the reserve ratio to 25 per cent, 
he pointed out, would assure the 
Reserve System’s ability to sup- 
port the Government bond market 
and to control the interest rate 
structure. Passage of the amend- 
ment was “absolutely essential” if 
the costs of Treasury financing 
were to be kept down. On the other 
hand it was predicted, unless legis- 
lative approval is given to the 
amendment, the future might 
prove disastrous; no Government 
bond market could be given sup- 
port by the Reserve System, and 
interest rates would increase al- 
most immediately. 


At the start of the war, Gover- 
nor Eccles disclosed, it was de- 
cided that the conflict would be 
financed at approximately the in- 
terest rates then in effect ; a policy 
of financing on the basis of in- 
creasing interest rates — which 
would mean decreasing prices for 
those bonds previously sold — 
would be avoided. Obviously, un- 
less interest rates were controlled, 
an unfavorable situation with re- 
gard to investors would be created. 


Not to manage the money mar- 
ket so as to prevent a rise in in- 
terest rates would cause a decline 
in Government securities which, in 
turn, could create a catastrophic 
situation in financial markets. 
Insurance companies and _ the 
banking system, with 50 to 75 per 
cent of all of their assets in Gov- 
ernment securities, would be seri- 
ously affected. A psychology of 
fear and financial panic would re- 
sult. Such a situation has been 
prevented by proper central bank 
management. And the continuing 
ability of the Reserve System to 
perform its duty, now and in the 
post-war period, would be assured, 
it was maintained, if the reserve 
ratio were reduced to 25 per cent. 

That the reduction in the re- 
serve ratio should be pérmanent, 
rather than temporary, was 
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stressed emphatically. Otherwise, 
frequent upsets in the Government 
bond market might ensue. Public 
anticipation that Congress might 
wish to change the ratio could lead 
to periodic spells of selling of Gov- 
ernment obligations. If the Re- 
serve system were forced to come 
back to Congress every year or 
two, to determine whether or not 
it could continue to, support the 
market, _ extremely undesirable 
situations would. arise. 

The Reserve System chief em- 

phasized the position of the Sys- 
tem as a stabilizing factor in the 
Government bond market, pointing 
out that its activities prevented 
momentum in the market by buy- 
ing and selling as the situation re- 
quired. 
- With reference to interest rates 
in the post-war period, Governor 
Eccles was spositive in his assur- 
ance that they would not rise. He 
did not believe that there would be 
any increased demand for money 
and, in fact, predicted that there 
would be less demand for funds 
than at any time in the past. Cor- 
poration statements, he remarked, 
show a volume of bank deposits 
and Government securities far be- 
yond that in previous existence; 
the total of such holdings as of 
November, .1944, was $66 billion, 
an increase of $43 billion since 
1940. With the liquid condition of 
_ corporations far in excess of any- 
thing in the past, the need of most 
companies to borrow money would 
be very minor; in the case of many, 
it would be non-existent. 

Mr. Eccles also touched upon 
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Representative Patman’s pro- 
posals to have the Reserve banks 
furnish the Government credit. 
without interest (or with interest 
in an amount sufficient to cover 
their expenses) and to prevent 
private banks from buying any 
Government securities. 

In this connection, he com- 
mented -that the banking system 
as a whole would be in the red to 
the tune of about $250,000,000 if 
it had no Treasury bonds at all 
and, in that case, could not con- 
tinue in existence. Furthermore, 
he declared, if there were no return 
on the risk capital of the banks, 
the financial system would have to 
be owned by the Government. “The 
first move toward communism is 
for the Government to take over 
completely the credit system,” said 
the Governor, quoting Lenin. 

“If you get rid of your private 
banking system,” said the Reserve 
chief, “then you get rid of the free 
enterprise system. Then you have 
complete regimentation and your 
democracy is out the window. So 
it is just a case of choosing what 
kind of a system you want.” 


Banking Legislation 

Bills have been introduced in 
both Houses of Congress which 
are designed to curb the expansion 
of bank holding companies and to 
impose tighter controls. This ac- 
tion follows the renewal of recom- 
mendation for such legislation by 
the Federal Reserve Board, which 
it originally suggested in its re- 
port for 1943. 

The Senate measure provides 
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that the proposed restrictions ap-, 


plicable to bank. holding com- 
panies be incorporated in one sec- 
tion of the. Federal Reserve Act. 
Bank holding companies would be 
required to confine their business 


to the operation of subsidiary 


banking units. Existing holding 
companies would also be pro- 
hibited from purchasing addi- 
tional bank stocks, except where 
more than 50 per cent of any 
bank’s shares are already held. 
The measure would also require 
disposal of bank shares acquired 
since 1942. 

Other restrictions would pro- 
hibit the intercompany sale of se- 
curities, regulate the distribution 
of dividends stemming from non- 
operating income, and prevent ex- 
horbitant and unreasonable man- 
agement fees. Also, deposits of all 
subsidiary banks would have to be 
insured. 


New York Reserve Bank Report 


To maintain our economy on an 
even keel after the war, states the 
1944 annual report of the Federal 
Reserve Bank of New York, adop- 
tion of three types of measures 
will probably be-necessary. 

One type involves extensive re- 
liance on Government fiscal policy, 
which means control of the kinds 
and magnitudes of taxation and 
expenditures, besides management 
of the public debt. In another 
direction, it will probably also bé 
necessary to influence the cost and 
availability of credit to business 
and other borrowers; this would 
also have to apply to the interest 
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returns offered to investors, so as 
to influence rates of investments 
and savings. Finally, direct con- 
trols, such as wartime controls 
over prices, wages, and terms on 
which credit is granted, must be 
continued. Co-ordination of all 
of these three types of measures 
will be necessary to achieve the de- 
sired objective of stability. 

The report also warned that de- 
flationary dangers were inherent 
in the postwar period, that War 
Bond redemption will be larger 
than previously experienced, and 
also cautioned against subscrip- 
tion to the theory that gold would. 
cease to be used for monetary re- 
serves in many countries. 

In connection with possible de- 
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flation, what we will ultimately 
face is the decline in war expendi- 
tures from a level of $80 billion to 
somewhere around $6 billion per 
annum. Total government ex- 
penditures, including state and 
local, will probably decline from 
around $100 billion to $30 billion. 
Simultaneously, present annual 
federal deficits of $50 billion will 
have to be replaced by a balanced 
budget, or one with a surplus. And 
how to provide jobs for everyone 
in the face of these developments 
will be a major post-war problem. 

With reference to the future of 
gold, the report notes that the 
world-wide demand for the prec- 
ious metal seems to constitute a 
denial of previously expressed ex- 
pectations that its use as a mone- 
tary reserve would disappear. 
From October, 1941, to the end of 
1944, it is remarked, the United 
States gold stock declined $2.2 
billion, or some 10 per cent. And 
if we take into account the domes- 
tic production of gold during this 
period, we can estimate the total 
loss of gold to foreign countries at 
about $2.4 billion, or something 
like $65 million monthly. 

By the end of last year, gold re- 
serves of all foreign countries ex- 
cept Russia had been restored to 
an estimated total of about $13 
billion. Individual countries that 
have recently acquired gold, it is 
observed, are the same ones which, 
in previous years, experienced 
serious drains on their gold re- 
serves. This is particularly true 


in the case of the Latin American 


republics, whose gold holdings, at 
the close of 1944, were near $2.3 
billion. This is three times the 
amount held in August, 1939, and 
50 per cent more than the 1929 
level. 


1950 Business 


The Bureau of Agricultural 
Economics outlines these possibili- 
ties of economic conditions in post- 
war America. 

National income — Roughly 
$150 billion, based on a price level 
about equal to that prevailing in 
1943, with “a significantly greater 
proportion going to non-agricul- 
tural groups.” 

Prices—About 82.5 per cent of 
those received in 1943 by farmers; 
slightly higher than those prevail- 
ing in 1943 for non-agricultural 
products. 

Farm Income— Cash income 
from farm marketings $17 billion, 
as against $19.2 billion in 1943; 
net income to farm operators is 
estimated at about $9.3 billion, as 
against $11.4 billion in 1943. 

Jobs—Approximately 58 mil- 
lion out of total labor force of 60 
million, and an estimated popula- 
tion of 144 million. Non-agricul- 
tural work would absorb about 
4714 million, agriculture 8 million, 
while 2 million would be in the 
armed forces. 

The Bureau states specifically 
that these are to be regarded as 
assumptions rather than fore- 
casts. 
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=< Here’s where you stand today! 


Look ahead a year or two... for 
your own sake. 


Over on the dark side is this: 
Every unnecessary thing you 
buy helps shove the country one 
step nearer inflation and the bad 
— that come in inflation’s 
wake. 


Over on the bright side is this: 
Every single cent you save helps 
move you and your country one 
step nearer the kind of prosper- 
ous, happy, postwar America 
you want. 


Okay—you’re human. You’re 
trinking mainly about yourself. 
YOU SHOULD. Because if 
every man Jack (and every girl 
Jill) buys nothing he can get 
along without . . . (avoids Black 


Markets and ‘‘just-a-little- 
above-the-ceiling’’ like the 
plague!) . . . pays off the mort- 
gage or any other debts. . . takes 
out more insurance... builds a 
healthy sock of savings. .. buys 
and holds more War Bonds— 
inflation will stay away from 
our door. 


And Jack and Jill will be in a 
sound position no matter what 
times come. 


Maybe you ought to clip this 
signpost and paste it in your pock- 
etbook as a reminder that you can 
BUY your way to bad times. Or 
you can SAVE your way to good 
ones. 

That’s where YOU stand to- 
day. 


4 THINGS TO DO to keep 
prices down and to protect 
your own future! 


1. Buy only what you really 
need. 
2. When you buy, pay no more 


than ceiting prices. Pay your 
ration points in full, 


3. Keep your own prices down. 
Don’t take aavantage of war 
conditions to ask more for your 
labor, your services, or the 
goo.us you sell. 


4. Save. Buy and hold all the 
War bonds you can afford—to 
help pay for the war and pro- 
tect your future. Keep up your 
insurance, 
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‘Oh, shes OLD/ 


Attwenty, thirty seems ancient. 

At thirty, forty is distant middle age. 

At forty, well, it’ll be a long time be- 
fore you're fifty. 

The point is that ten years ahead al- 
ways seems like a long time. Yet, ac- 
tually it passes “‘before you know it” 

. . and you find yourself face to face 
with problems, opportunities, needs, 
that once seemed very far in the future. 

This isagood thing to remember to- 


day, when you buy War Bonds to speed 
the winning of the war. 


In ten years—only ten years—those 
bonds will bring you back $4 for every 
$3 you put into them today. 


Think of what that money may mean 
to you in 1955. An education for your 
children ...a home... maybe even re- 
tirement to the place and the life of 
your heart’s desire. 


All this your War Bonds can mean to 
you... if you buy all you can today 
and hold them to maturity. 


It won’t be long till 1955. Nt half 
as long as you think. 
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